
INSAF
THE JOURNAL OF THE MALAYSIAN BAR

Vol XXXVIII No 1 KDN PP 987/2/2008 ISSN 01268538                   2008 (Volume 1)

Published by the Bar Council, Nos. 13, 15 & 17, Jalan Leboh Pasar Besar, 50050 Kuala Lumpur, Malaysia.
Tel No. (03) 2031 3003. Fax Nos. (03) 2026 1313 / 2034 2825 / 2072 5818. E-mail: council@malaysianbar.org.my





Cover Photography: Penang High Court, Lebuh Light. The Court House
consists of the old main building which now houses the High Courts and the
new annex within the same compound which house the Civil Sessions &
Magistrate�s Courts.

Courtesy by: Stephen Tan of Tan Ban Cheng & Assoc, Penang.

CONTENTS

Legal Profession (Amendment) Act 2006
by Yang Pei Keng 1

Ethical Dilemmas in Mediation Practice:  A Singapore Perspective.
by Christina SS Ooi 39

Konflik Bidang Kuasa Mahkamah dalam Pengurusan Harta
Orang Islam

by Rusnadewi Abdul Rashid 73

Now We See It Now We Don�t! Can Infants Be Converted?
by A. Nadarajan 103

The Vendor Should Prepare The Sale and Purchase Agreement.
by Yang Pei Keng 109





INSAF PUBLICATION COMMITTEE

2008/2009

EDITOR

R Subramaniam

MEMBERS

Avtaran Singh, Colin Andrew Pereira, S
Gunasegaran, Sanjeev Kumar Rasiah,
Cecil  Rajendra, Edmund Bon, K
Shanmuga, Jahaberdeen Mohd
Yunoos, Nicole Tan, Stephen Tan Ban
Cheng, Yang Pei Keng, Anita Shukla,
Dymphna Lanjuran, Megalai V Raman

BAR COUNCIL
2008/2009

OFFICE BEARERS

Ambiga Sreenevasan (President)
Ragunath Kesavan (Vice- President)

Lim Chee Wee (Secretary)
George Varughese (Treasurer)

MEMBERS

The  Insaf  Publication  Committee
welcomes  articles for publication in
INSAF.  Contributions may be sent to:
articles@malaysianbar.org.my. The
Committee, however, reserves the right,
at its discretion, not to publish any
articles, or if published, to edit them for
space, clarity and content. The views
expressed in any editorials or articles
published are not necessarily the views
of the Bar Council.

Anuwar Mohd, G Balakrishnan, Edmund
Bon, R R Chelvarajah, Hendon Mohamed,
Asbir Kaur Sangha, Paul Krishnaraja a/l
Selladurai, Ravindra Kumar, Kuthubul
Zaman Bukhari, Lee Leng Guan,
Christopher Leong, Low Beng Choo,
Lalitha Menon, K Mohan K Kumaran,
Muhammad Shafee Md Abdullah,
Murelidaran Navaratnam, Ng Kong Peng,
Indran Rajalingam, Cecil Rajendra, Rajpal
Singh s/o Mukhtiar Singh, M
Ramachelvam, R S Maniam, Sukri
Mohamed, Sulaiman Abdullah, Syed
Azimal Amir Syed Abu Bakar, Roger Tan,
Teh Poh Teik, Shan Theivanthiran,
Steven Thiruneelakandan, Tony Woon
Yeow Thong, Yasmeen Shariff, Yeo Yang
Poh

SECRETARIAT

Corrinne Wong
(Chief  Executive Officerr)

Salina Lim Abdullah
(Publication Officer)

DESIGN & LAYOUT

Norazaliza Azlin Razaly
Khairul Anuar





The Journal of the Malaysian Bar

INSAF 1(2008) XXXVIII No 1

Legal Profession (Amendment) Act 2006

by
Yang Pei Keng

Introduction
The Legal Profession (Amendment) Act 2006 (“the Amending Act”) is a
piece of legislation that has given rise to much controversy among members of
the Malaysian Bar before it became law. They had deep misgivings about the
ramifications or far-reaching consequences of the Amending Act.

On 7 August 2006, before the Amending Act came into effect, members of the
Bar requisitioned an extraordinary general meeting (“EGM”) to deliberate on
its ramifications or far-reaching effect. The EGM was duly convened on 18
August 2006.

A heated debate occurred at the EGM, culminating in the passing of a resolution.
The resolution passed was to the effect that the Bar Council request the
appropriate authorities to put on hold certain amendments not having the full
support of the Malaysian Bar.

At the EGM, the Bar Council was also requested to set up an ad hoc committee
to carry out an in-depth study of the implications of the amendments on the
Malaysian Bar and the legal profession.

However, before any proposals could be put forward and considered by the
authorities concerned, the Amending Act was gazetted, and it became law on
2 October 2006.

Commencement date: 2 October 2006
Substantial amendments have been made to the principal Act, namely, the Legal
Profession Act 1976 (“LPA”). There are 35 sections in the Amending Act.

The Malaysian Bar is happy to see that 2 provisions of the principal Act, namely,
s.46A(1) (relating to the abolition of 7-year rule) and s.67 (relating to the reduction
of quorum for annual general meetings) are repealed by the Amending Act.
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The Malaysian Bar had been advocating for such amendments for the past 28
years [1978 - 2006].  Its efforts have not been in vain, though there is much
room for improvement in the LPA.

This article touches on the relevant amendments made to the LPA, and it
attempts to answer the following questions:

1. What are the changes in s.46A?
2 What are the changes relating to the Malaysian Bar general meetings?
3. What are the changes relating to the State Bar general meetings?
4. What are the important changes relating to the Disciplinary proceedings?
5. Is there any change in the composition of the Qualifying Board?
6. What are the important saving and transitional provisions?

1. 7- year rule abolished - s.46A amended
The infamous “7-year rule” is removed. This was the unreasonable restriction
imposed by the Legal Profession (Amendment) Act 1978 some 28 years
ago.  It prevented junior lawyers of less than 7 years’ standing from being
elected to the Bar Council and the State Bar Committees.

Since the 7-year rule has been abolished, in theory, any junior lawyer (even a
lawyer who has just been called to the Bar for that matter) can now be elected
to the Bar Council, or a State Bar Committee, or any of their sub-committees.
It is the result of the persistent efforts made by the Malaysian Bar over the
years.

Though the 7-year rule has been removed, other provisions of s.46A adversely
affecting the interests of the Malaysian Bar unfortunately remain intact.

The other provisions also disqualify certain categories  of our members from
being elected to the Bar Council or the State Bar Committee concerned.

For example, practising lawyers who happen to be office-bearers of any trade
union or political party cannot be Bar Council members or State Bar Committee
members. They are not even allowed to be office-bearers of any organisation
declared by Attorney General to be political in nature.
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Any legal practitioner who is a Member of Parliament, State Assemblyman or
a local council member, is  similarly disqualified.

All these restrictive provisions ought to be removed in the near future because
they are inconsistent with the fundamental right of association as entrenched
in the Federal Constitution.

2. Malaysian Bar General Meetings
Annual General Meeting - s.64 amended
Several new provisions are added to s.64 by the Amending Act. They spell out
clearly the procedure of the Malaysian Bar annual general meeting.  The original
provision was silent on this.

Malaysian Bar AGM to be held in March - s.64(2)(b) amended
s.64(2)(b) is amended and fine-tuned. The Bar Council must convene the annual
general meeting of the Malaysian Bar before April every year. In other words,
the meeting must be held in the month of March in each year at the latest.

(Note: The expression “convene” does not merely mean “summon to a
meeting”. It means “come together for a formal meeting: The committee will
convene at 11.30 next Thursday” - Oxford Advanced Learner’s Dictionary
(6th Edition): 286-287)

The proper accounts of the Malaysian Bar for the past 12 months (ending on
31 December each year immediately preceding the AGM) must be presented
by the Bar Council.

Quorum of Malaysian Bar AGM: 500 members - new s.64(4)
The quorum of the Malaysian Bar annual general meeting is reduced to 500
members [from 1/5 of the total membership].

Before the amendment, to hold an annual general meeting on the scheduled
date was a mammoth task because it required a quorum as big as 1/5 of the
total membership.

As at December 2006, the total membership of the Malaysian Bar was about
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12,000 strong. 1/5 of the total membership would mean that about 2,300 members
were needed to constitute the quorum. It is believed that the Malaysian Bar
was the only organisation in this country that required such a huge quorum for
its annual general meeting.

The lack of quorum had been misconstrued by some to mean that the Malaysian
Bar showed little or no concern for the affairs of their own profession. This is
far from the truth.

After the amendment, there is now no difficulty in holding annual general
meetings in the years to come, since the quorum is now reduced to a reasonable
number of 500 members only, regardless of the total membership of the
Malaysian Bar.

Quorum only needed at the start of the meeting - s.64(4) amended
If there is no quorum, no business can be transacted. But it is to be noted that
there must be a quorum when the meeting proceeds to business. That is to say,
a quorum is needed only at the time when the meeting starts, but not after the
commencement of the meeting.

Once the meeting is in progress, the quorum need not be maintained at 500
members throughout the meeting. The validity of the meeting will not be
adversely affected if some members leave the meeting room after the meeting
has started.

Adjourned Malaysian Bar AGM - new s.64(5)
If the quorum is not present within 1 hour from the time fixed for the annual
general meeting of the Malaysian Bar, the meeting is to be adjourned to the
following day at the same time and place as specified in the notice of the
original meeting.

If there is any change in the date, time or venue for the adjourned meeting,
members must be notified accordingly. At the adjourned meeting, if the quorum
is not present within 1 hour from the appointed time, the members present are
deemed to constitute the quorum: new s.64(5), and the meeting may proceed
to business.
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Before the amendment, the LPA was silent on the procedure of the adjourned
annual general meeting. As a matter of practice, all these years, the Bar Council
had been adopting the same procedure mentioned above for all its adjourned
annual general meetings, since such practice is in line with the general law of
meetings.

However, after the scheduled AGM had been aborted, it was a costly affair
for the Malaysian Bar to hold an adjourned annual general meeting in the past
years. At least, RM30,000 had gone down the drain every year for holding an
adjourned annual general meeting. This was a wasteful depletion of the resources
of the Malaysian Bar. The amount spent could have been put to better use.

7 days’ notice of motion before AGM - new s.64(6)
If any member wishes to propose any motion at the annual general meeting, he
must serve a notice in writing of the motion on the Secretary of the Malaysian
Bar at least 7 days before the date of the meeting. Before the amendment, the
LPA was silent on this.

14 days’ notice of meeting before AGM - new s.65(3)
The notice of the meeting must be sent to members at least 14 days before the
date of the meeting. In the case of an adjourned meeting, no fresh notice is
necessary.

Requisitioning Malaysian Bar EGM:  150 members - s.65 amended
The original marginal note of s.65 reads “general meeting”. It is now amended
to read “extraordinary general meeting”. The provision of s.65 applies to
extraordinary general meetings only. The change in the marginal note is designed
to remove any doubt about the nature of the provision.

After the amendment, the number of requisitioning members for an extraordinary
general meeting is increased threefold. Originally, only 50 requisitioning members
were required. Now the number is trebled to 150 members. This makes it
more difficult for members to requisition for an EGM. On the other hand, it
may avert any frivolous requisition for an EGM.

The notice must be duly signed by the requisitioning members and served on
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either the President, Vice-President or the Secretary of the Malaysian Bar.
Upon receipt of the notice, the Bar Council must convene the EGM within 30
days.

Quorum for EGM: 500 members - new s.65(4A)
As in the case of an annual general meeting, the quorum for an extraordinary
general meeting is also 500 members.

The EGM will be dissolved if the quorum is not present within 1 hour from the
time appointed for the meeting. Unlike the annual general meeting, no adjourned
extraordinary general meeting can be convened. If there is no quorum, an
EGM has to be dissolved.

Malaysian Bar AGM - Decision by simply majority - s.67 deleted
Before the amendment, if any question is to be decided, or any motion to be
passed at the annual general meeting, at least 2/3 majority of the members
present must vote for it.

The Amending Act removes such an onerous requirement, and the relevant
s.67(3) is deleted.

This would imply that any question at a general meeting of the Malaysian Bar
is to be decided by a simple majority (not by 2/3 of the members present and
voting).  This will go a long way to facilitate the proceedings of the meetings.

3. State Bar General Meetings
State Bar AGM to be held in February  - s.70(1) amended
The State Bar annual general meeting must be held in the month of February
each year. It is 1 month earlier than the Malaysian Bar annual general meetings
usually held in the previous years.

The State Bar Secretary is to fix the time, date and venue of the meeting, and
he must summon all members of the State Bar to the annual general meeting
by January at the latest.
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Now the amended provision makes it clear that the State Bar annual general
meeting must be held in the month of February, not March in each year.

Before the amendment, there was some doubt as to when the meeting ought to
be held. In the past years, it was usually held in the month of March each year.

Notice of State Bar AGM : 14 days - new s.70 (1B)
Notice of a State Bar Annual general meeting must be sent to its members at
least 14 days before the date of the meeting. But such requirement of 14 days’
notice does not apply to an adjourned annual general meeting, since the
adjourned meeting is to be held the following day after the scheduled annual
general meeting.

Procedure of State Bar AGM -  s.70(2) replaced
The original provision of s.70(2) relating to the State Bar annual general meeting
is now split into several provisions, providing for a detailed procedure of the
annual general meeting.

The Chairman of the State Bar Committee must preside at every AGM. In his
absence, the most senior member present (who is willing to preside) is to preside.

Quorum of State Bar AGM: 5% of membership - new s.70(2A)
After the amendment, the quorum of an annual general meeting of the State
Bar is reduced to 5% of the total number of members of the State Bar [instead
of 1/3 of the total membership].

Take the Johore State Bar as an illustration. The total membership of the Johore
State Bar as at 12 December 2006 was 1,389 members, and 5% of it would be
about 70 members only.

The quorum of 70 members is more reasonable than the previous quorum of 1/
3 of the total membership of the State Bar. Starting from 2007, there will be no
difficulty in getting a quorum for the meeting. So long as 70 members are
present at the meeting, the State Bar may proceed to business without any
delay.
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The section provides that no business can be transacted unless a quorum is
present when the meeting proceeds to business. That is to say, the quorum of
70 members need not be maintained throughout the meeting. So long as a
quorum is present at the time when the meeting starts, it doe not matter if some
members leave the meeting room once the meeting is in progress.

Before the amendment, it was a difficult task for the Johore State Bar to get a
quorum for the annual general meeting, since the quorum was as big as 1/3 of
the total membership of the State Bar.

When the total membership was 1,389 members, it would require as many as
463 members to constitute a quorum. Therefore, it was very unlikely that an
annual general meeting could be held as scheduled.

In the past, the Johore State Bar could hardly hold an annual general meeting
at the appointed time. Invariably an adjourned annual general meeting had to
be held in the following week. Now, this is history.

Adjourned State Bar AGM: the following day - new s.70(2B)
The new s.70(2B) provides for the holding of an adjourned annual general
meeting. If a quorum is not present within 1 hour from the appointed time for
the annual general meeting, the meeting is to be adjourned to the following day,
at the same time and place, unless otherwise notified.

At the adjourned annual general meeting, if the quorum is not present within 1
hour from the time appointed, the members present will constitute the quorum,
and the meeting may proceed accordingly.

It is to be noted that this is a departure from the usual practice of holding the
State Bar adjourned annual general meeting the following week.

The new provision makes it easy for the State Bar to hold the adjourned annual
general meeting without wasting much time. It can be held the following day
(instead of holding it in the following week).
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7- day notice of motion for State Bar AGM - new s.70(2C)
If any member desires to propose any motion at the State Bar annual general
meeting, he must serve on the State Bar Secretary a notice of the motion at
least 7 days before the date of the meeting.

No notice is necessary for any adjourned meeting.

State Bar AGM: decision by simply majority - s.70(3) replaced
At the State Bar annual general meeting, every member present has 1 vote.
Where there is an equality of votes, the presiding member shall have a casting
vote.

Before the amendment, any question at the meeting must be decided by the
votes of at least 2/3 of the members present (the same as in the case of the
Malaysian Bar annual general meeting).

This is too onerous a provision on the State Bar. The provision is now deleted.
This would imply that any question or motion at the State Bar meeting may be
decided by a simple majority.

s.70(4) amended – State Bar Committee – 10 members at the most
The State Bar must elect a chairman and at least 4 members (but not more
than 10 members) to form the State Bar Committee.  Before the amendment,
the maximum number of Committee members was 6 members.

The new provision will apply to the State Bar Committee in the coming 2007.
The number of Committee members may be increased to a maximum of 10
members. But that is not a must; it could be 4 to 10 members. The State Bar
Committee therefore may consist of a total of 11 members at the most, including
the Chairman.

s.70A (1) - State Bar EGM
The amended s.70A(1) makes it clear that, apart from the annual general
meeting, any other general meeting is known as the ‘extraordinary general
meeting’. The amendment serves to remove any doubt about the provision.
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Before the amendment, the word ‘extraordinary’ was not found in the provision.
It was added by the Amending Act.

Quorum for State Bar EGM: 5% of membership  - s.70A (2) replaced
After the amendment, the quorum for a State Bar extraordinary general meeting
is 5 % of its total membership (as at the date of the notice of the extraordinary
general meeting). The quorum required, therefore, is the same as that for the
annual general meeting.

Requisitioning an EGM  - 2% of membership - s.70A(3) amended
In order to requisition a State Bar extraordinary general meeting, there must
be at least 10 members of the State Bar, or 2% (instead of 2/3) of the total
membership of the State Bar, whichever is greater.

The required number of members requisitioning for the State Bar extraordinary
general meeting has been drastically reduced.

In the case of the Johore State Bar, 2% of the total number of 1,389 members
(as at 12 December 2006) is only 27 members. It is more than the minimum
number of 10 members. Therefore, in order to requisition for an extraordinary
general meeting in Johore, there must be 27 Johore State Bar members.

Before the amendment, 2/3 of the total membership must requisition for an
extraordinary general meeting. 2/3 of 1,389 would mean 926 members!  It was
almost a “mission impossible” for the State Bar to hold an extraordinary general
meeting under the previous provision.

The written notice of the requisition must be signed by the requisitioning
members and served on the Chairman, or the State Bar Secretary. The notice
must specify the objects of the proposed meeting: s.70(A)(4).

State Bar Committee to hold EGM within 30 days - s.70(A)(3)
The State Bar Committee must convene the extraordinary general meeting
within 30 days of the service of the notice. If the State Bar Committee fails to
convene the meeting, the requisitioning members themselves may convene it
within 60 days of the service of the notice.
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If a quorum is not present within 1 hour (instead of 1/2 hour as stipulated under
the previous provision) from the scheduled time for holding the extraordinary
general meeting, the meeting has to be dissolved. No adjourned extraordinary
general meeting is allowed.

State Bar EGM - decision by simple majority - s.70A (8) replaced
If any member wishes to propose a motion at the extraordinary general meeting,
he must serve a notice of the motion in writing on the State Bar Secretary at
least 7 days before the date of the meeting.

Before the amendment, any question was to be decided by at least 2/3 of the
members present and voting. This provision is deleted. Now only a simply
majority will suffice for making any decision or passing any resolution at the
meeting.

Validation of acts done previously - s.17(1) of Amending Act
All acts and things done before the amendment by the Bar Council and its
members, are deemed to have been lawful and valid. It does not matter that at
the meeting held, there was no quorum present.

The expression “all acts and things” refers to any decision taken or any resolution
passed at any annual general meeting before the amendment.

The Amending Act will not affect any right conferred by any court decision
pronounced before the coming into effect of the Amending Act: s.17(2) of
the Amending Act.

The last Bar Council annual general meeting held in 2006 proceeded to business
even though the quorum was not present. There were diverse opinions among
members of the Bar as to the validity of the meeting.

Consequently, one of the members of the Bar made an application to the Court
to declare the meeting null and void. The application was granted. A fresh
annual general meeting had to be held.

This new provision serves the purpose of validating whatever acts done at the
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meeting held without a quorum. It also applies to the State Bar Committee and
its members.

Maintaining secrecy in BC and State Bar Committee proceedings -
s.76(2) replaced
This is the amendment that has stirred up controversy among members of the
Bar.

S.76 is amended so that, secrecy in respect of any resolution passed (or decision
taken) must be maintained by the members of the Board, the Bar Council, the
State Bar Committee, the Disciplinary Board, and the Disciplinary Committees
and their staff involved in all proceedings conducted by them. The members
cannot be compelled to disclose to any court any information relating to the
proceedings or matters concerned: new s76(3).

The Disciplinary Board and the Disciplinary Committees were added to the list
by the Amending Act. The secrecy covers all proceedings conducted by them,
and the members concerned must refrain from disclosing any information
regarding the proceedings and the relevant matters in any court.

Maintaining confidentiality of matters discussed in the Bar Council and State
Bar meetings have always been upheld. After the amendment, the duty of
maintaining secrecy is extended to members of the Disciplinary Board and
Disciplinary Committees, in all proceedings or matters conducted by them.

At the EGM held before the coming into force of the Amending Act,
dissatisfaction was expressed about this amendment, particularly in respect of
the maintaining of secrecy in the Disciplinary Board and Disciplinary Committees
proceedings. Some of the members questioned the necessity of such
amendment.

It was decided that the Ad hoc committee formed after the EGM was to look
into this matter. The Ad hoc committee was of the view that “secrecy in
proceedings” ought to be replaced by “confidentiality of deliberations at all
meetings”.
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Secrecy is to be maintained in respect of discussions at the meeting. That
would reduce the area in which secrecy is to be maintained.

The Ad hoc committee found that it is too prohibitive to prevent disclosure “of
any information relating to such proceedings or matters”, and recommended
that whether or not all proceedings and matters are to be disclosed, it should be
for the Court to decide ultimately.

However, until such time when this provision is further amended, the current
law is that “secrecy in proceedings and matters” has to be maintained.

4. Disciplinary Proceedings
Substantial amendments are made to the disciplinary proceedings.

Investigating tribunals abolished
The Investigating Tribunals have been abolished with a view to expediting the
disciplinary process.  Experience shows that it was a waste of time and expense
to conduct the Investigation Tribunal proceedings. They were merely a
duplication of the Disciplinary Committee proceedings.

After the commencement of the Amending Act (on or after 2 October 2006),
if the Disciplinary Board receives a complaint and finds that it does not warrant
any formal investigation, it will dismiss the complaint without seeking any
explanation from the advocate and solicitor concerned.

If the complaint merits further investigation, the Disciplinary Board will then
refer it direct to a Disciplinary Committee. This new procedure is designed to
shorten the period of disciplinary proceedings as a whole.

Composition of the Disciplinary Board - s.93(3) replaced
There is no change in the composition of the Disciplinary Board. It comprises
17 members, namely:

1.    The Chairman of the Disciplinary Board
2.    The President of the Malaysian Bar
3.    15 practitioner members of the Bar
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The special feature of the amended provisions is that consultation with the Bar
Council is made an essential element in the appointment of Disciplinary Board
members, including the Chairman. The President of the Malaysian Bar may
now be represented in his absence by a Bar Council member. The representative
need not be the Vice-President.

The Disciplinary Board Chairman must be appointed by the Chief Judge after
consultation with the Bar Council. He must be a Judge (or retired judge) of
the High Court, Court of Appeal, Federal Court.

Before the amendment, the Chief Judge did not have to consult the Bar Council.

Bar Council member may represent the President

The President of the Malaysian Bar may now in his absence be represented
by any Bar Council member at the meeting. Before the amendment, only the
Vice President of the Malaysian Bar could be the official representative of the
President.

The amendment serves to prevent disruption of the Disciplinary Board meetings,
since both the President and the Vice-President are usually bogged down by
the activities of the Bar Council. The appointed Bar Council representative
will relieve them much of the workload in respect of disciplinary matters.

15 practitioner members
The 15 practitioner members must be of at least 15 years’ standing. They are
to be appointed by the Chief Judge after consultation with the Bar Council.
They serve for a term of 2 years, but the Chief Judge, after consultation with
the Bar Council, may extend the term of appointment for a further period of 2
years, and may reappoint them. This would mean that after serving 2 terms, a
member may be re-appointed to the Disciplinary Board.

However, the Ad hoc committee appointed by the Bar Council pursuant to the
extraordinary general meeting is not in favour of re-appointment of the
practitioner members after serving 2 terms.
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The existing provision of the principal Act allowing re-appointment of
Disciplinary Board members is yet to be amended or repealed.

There are pros and cons in appointing all new members for the Disciplinary
Board. In actual fact, Disciplinary Board members are akin to the Bar Council
members.

Bar Council members may be re-elected even if they have served on the Bar
Council for several terms. They are not limited to serving 2 terms. The reason
for this is that the wealth of experience gained by them over the years serving
on the Bar Council is an invaluable asset. It assists in no small way the smooth
running of the Bar Council proceedings and in dealing with Bar Council matters.
It is of immense value to the Malaysian Bar.

This is also true of the experienced members of the Disciplinary Board. Perhaps
the Bar Council may re-look into this matter in the future when it is consulted
by the Attorney General when appointing the 15 practitioner members of the
Disciplinary Board.

Consultation with the Bar Council
One important and conspicuous change in the relevant provisions of the principal
Act is noticeable, that is, after the amendment, “consultation with the Bar
Council” is perceived as an essential element in the appointment of Disciplinary
Board members.

Before the amendment, by reason of the strained relationship between the
Executive and the Bar Council over the years since the Salleh Abas Incident in
1988, the judiciary was slow at consulting the Bar Council in the matter of
appointing Disciplinary Board members.

The judiciary has been relatively more responsive in recent years. It has been
consulting or heeding the advice of the Bar Council over the appointment of
practitioner members of the Disciplinary Board.
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Appointment of DB Chairman: age immaterial -  new s.93(3A)
If the Chief Judge decides to appoint a Court of Appeal or Federal Court Judge
as chairman of the Disciplinary Board, he has to consult the Court of Appeal
President or the Chief Justice.

The age of the Chairman does not matter. It does not affect the qualification
for being appointed as Chairman of the Disciplinary Board: new s93(3B). There
is therefore no age limit for holding the post of the Chairman.

This is a new provision added by the Amending Act. It is designed to remove
the ambiguity in the provision as to whether a person beyond the age of retirement
(currently fixed at 66) of a judge is entitled to be appointed Chairman of the
Disciplinary Board.

Quorum of the DB: 7 members - s.93(4) replaced
The quorum of the Disciplinary Board is maintained at 7 members. It includes
the Chairman of the Disciplinary Board, Malaysian Bar President and 5 ordinary
practitioner members.

The Chairman presides at all Disciplinary Board meetings. However, if he
disqualifies himself in the interest of justice, or if he is unable to attend the
meeting (through illness or any other cause), the Malaysian Bar President (or
his representative) may preside at the meeting: new s.93(4A).

If both the Disciplinary Board Chairman and the Bar President (or his
representative), in the interest of justice, disqualify himself from deliberating
on any complaint, the members present may elect one of them to chair the
meeting: new s.94(4B).

If both the Chairman and the Bar President disqualify themselves, the Bar
practitioner members may be increased accordingly in order to maintain the
quorum at 7 members.

In other words, under certain circumstances, the quorum may comprise 7
practitioner members, without the Chairman and the Bar President being present:
s93(4) replaced.
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The amendment aims at overcoming the problem of lacking in quorum when
both the Board Chairman and the Bar Council President are not present. Either
of them is expected to chair the meeting in normal circumstances.

Qualification of DB Secretary - s.93(5) replaced
The Disciplinary Board Secretary must be a full time employee of the Bar
Council. He is not in the employ of the Disciplinary Board. He must be an
advocate and solicitor of at least 5 years’ standing.

Alternatively, he must be an advocate and solicitor of at least 3 years’ standing,
and in addition, he must have worked with the Bar Council or the Disciplinary
Board for at least 2 years.

An efficient Disciplinary Board Secretary is hard to come by. The number of
years’ standing is surely an important factor to be taken into account, but practical
experience in the Disciplinary Board proceedings is an invaluable asset as
well.

Director and staff of Complaints Secretariat - new s.98(1)
The Bar Council appoints the Director of Complaints Secretariat, and also
appoints a number of staff to assist the Director. The Director must be an
advocate and solicitor of at least 5 years’ standing [or an advocate and solicitor
of at least 3 years’ standing, who has worked with the Bar Council or Disciplinary
Board for at least 2 years]. The Disciplinary Board Secretary is invariably also
the Director of Complaints Secretariat.

The Ad hoc committee appointed by the Bar Council to study the amendments
found it redundant to have a Complaints’ Secretariat, since the work is being
done by the Disciplinary Board Secretariat.  From the practical point of view,
such proposal is consistent with reality.

Fine, reprimand or censure - s.94 (2) amended
If an advocate and solicitor guilty of serious misconduct (for example, misuse
of clients’ money), he may be liable to be struck off the Roll. That is the most
extreme punishment to be meted out to an errant advocate and solicitor.
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For any other misconduct, he may be suspended from practice up to 5 years.
In practice, members may be suspended for 3 months, 6 months, or 2 years,
and so on.

He can also be ordered to pay a fine, or be reprimanded or censured for a
misconduct that is of a less serious nature.

Misconduct in other countries - s.94(4)(b) amended
Where an advocate and solicitor is disbarred, struck off, reprimanded [note:
the word replaces the word ‘suspended’ under the previous provision] or
censured in his capacity of a legal practitioner in any other country, the Bar
Council may apply to the Disciplinary Board for an order suspending him from
practice until further notice.

IT proceedings abolished: s.95 and s.97 amended
Practical experience shows that the Investigating Tribunal proceedings prior to
the setting up of a Disciplinary Committee did not serve any or little useful
purpose. They proved to be redundant, and a waste of time and expense. It
has caused undue delay in the disposal of complaints.

The Investigating Tribunal proceedings are abolished after the amendment.
The Investigating Tribunal Panel is done away with. No Investigating Tribunal
will be appointed for any new complaint received on or after 2 October 2007.

Any complaint received on or after 2-10-2006 will be referred direct to the
Disciplinary Committee if the Disciplinary Board finds that a formal investigation
is necessary. The new procedure is expected to shorten the period of time
required for investigating a new complaint.

It is to be noted that the crucial date is the date of receiving the complaint, and
not the date of the letter of complaint.

If the complaint is received on or after 2-10-2006, then the new procedure
after the amendment is to be adopted. It may be referred direct to the
Disciplinary Committee. No investigating tribunal will be appointed.
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However, any complaint received before 2-10-2006 will be dealt with according
to the previous procedure adopted before the amendment. That is to say, the
complaint may have to be referred to the investigating tribunal first before it
can be referred to the Disciplinary Committee.

As mentioned earlier, the Disciplinary Board may take some time to complete
the initial study of a new complaint before having it referred to the Disciplinary
Committee.  It is yet to be seen whether the new procedure is an improvement
on the disciplinary procedure as contemplated, or it does not serve its purpose
at all.

It would appear that as soon as the new procedure is put into practice, it does
not seem to help much in reducing the time involved at the preliminary stage.
This is because the complaint received has to be deliberated upon by the
members of the Disciplinary Board first, only then can it be referred to the
Disciplinary Committee.

In place of the investigating tribunal proceedings, an initial study of the complaint
has to be done.  It may take about 2 months to complete the initial study, since
the Disciplinary Board usually holds a meeting once a month. The complaint
has to be studied by the members first before it can be deliberated upon by the
Board.

Complaints by courts: s.99(2) replaced
Any court may refer to the Disciplinary Board any complaint against an advocate
and solicitor. The expression “any court” now includes the Industrial Court ,
and a Syariah Court,  besides a Judge, Sessions Court Judge or Magistrate or
the Attorney General.

Before the amendment, the expression “any court” did not include the Industrial
Court and Syariah Courts. This amendment serves to remove any doubt about
the right of such courts to lodge complaints against advocates and solicitors.

This provision also applies to pupils reading in chambers, apart from advocates
and solicitors.
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As an aside, some feebly argue that any misconduct on the part of a Syariah
Court lawyer is not within the purview of the Disciplinary Board, and that it is
solely within the jurisdiction of the Syariah Court. In reality, so long as he is
also an advocate and solicitor, he is liable to disciplinary action by the Disciplinary
Board.

Complaints against a law firm - new s.99(4)
If a complaint is made against a law firm, it is deemed to be a complaint against
all the partners of the firm at the material time.

However, if the legal firm identifies the partner or the advocate and solicitor
concerned, the other partners will not be liable.

In the case of a sole-proprietorship, a complaint made against the law firm is
deemed to be a complaint against the sole-proprietor at the material time.

At any stage of the proceedings, the Disciplinary Board may replace the name
of the law firm with that of the advocate and solicitor involved, but the
Disciplinary Board must be satisfied that the complaint ought to be directed
against that particular advocate and solicitor.

This new provision is added by the Amending Act as it is improper to hold all
partners liable for the misconduct of a particular partner of the firm. For instance,
if a law firm has 50 partners, it certainly defies logic to penalize all the other
partners by reason of the misconduct of one of the partners only by way of,
say, misappropriating clients’ money, when all the other partners are innocent
and not involved at all.

Investigation of complaints - s.100 replaced
The distinct feature of the new disciplinary proceedings is the abolition of the
Investigating Tribunals. A new procedure is adopted for looking into any complaint
received by the Disciplinary Board.

Before the amendment, the disciplinary proceedings were conducted in the
following manner:
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Step 1.  DB ————————————— > IT
              Then IT reports back to DB.

Step 2.   DB ————————————— > DC,
               Then DC reports back to DB.

DB = Disciplinary Board;
IT = Investigating Tribunal; and
DC = Disciplinary Committee.

New DB procedure
After the amendment, the Investigating Tribunals have been abolished, and
step 1 (that is, DB referring the complaint to IT) is done away with. Any
complaint received by the Disciplinary Board will be referred direct to the
Disciplinary Committee after due deliberations.

If there is no merit in the complaint, the Disciplinary Board will dismiss the
complaint. The complaint will not be sent to the advocate and solicitor concerned.
But the complainant as well as the advocate and solicitor will be notified of the
Disciplinary Board’s decision to dismiss the complaint: s.100(1)(a).

[Note: under the previous provisions of the LPA, when the Disciplinary Board
received a complaint, it would be sent to the advocate and solicitor concerned.
He would be required to give an explanation even if the complaint did not
appear to have any merit. Such  requirement of the law has now been removed.]

If there is merit in the complaint, the Disciplinary Board must give a copy of
the complaint to the advocate and solicitor concerned, and at the same time,
request him to give his written explanation within 14 days of the request.

He is entitled to a copy each of supporting documents (if any). In his explanation,
he may also provide supporting documents (if any). He may also request for
an extension of time to furnish his written explanation: s.100(1)(b).

Disciplinary Committee proceedings - s100(2) and (3)
Where the advocate and solicitor concerned has not given his written
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explanation, the Disciplinary Board may proceed to deliberate on the complaint
and decide to refer it to the Disciplinary Committee.

If he has given a written explanation, the Disciplinary Board will consider
whether there is merit in the complaint.

If there is no merit in the complaint, the Disciplinary Board will dismiss the
complaint and notify the parties concerned [s.100(5)].

After deliberating on the written explanation, if the Disciplinary Board determines
that there is merit in the complaint, it will proceed to appoint a Disciplinary
Committee.

DB’s power to require further documents - new s.100(4)
The Disciplinary Board has the power to require either of the parties to produce
further documents or explanation before making a decision on the merit of the
case. It may also require any other person to produce the same: s.100(4).

The Disciplinary Board may at any stage of the proceedings determine that a
formal inquiry is necessary and appoint a Disciplinary Committee accordingly:
new s.100(11).

The Ad hoc committee is of the view that the word  “inquiry” (instead of the
expression “investigation”) is more appropriate for the investigation carried
out by the Disciplinary Committee.

Imposition of penalty - new s.100(6)
If the material facts are straightforward, the Disciplinary Board may deal with
the complaint forthwith, without any further investigation.

If (a) the advocate and solicitor concerned has admitted to the misconduct; or
(b) no cause of sufficient gravity exists for a formal investigation; or (c) the
material facts establishing the misconduct are straightforward, the Disciplinary
Board may deal with the matter forthwith, and impose an appropriate penalty
in the light of the circumstances.
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Before imposing any penalty or punishment, the Disciplinary Board must notify
the advocate and solicitor accordingly and give him a reasonable opportunity to
be heard: 100(7).  The penalty or punishment may take the form of recording
a reprimand or censure, imposing a fine, or suspending him from practice for 5
years at the most, or striking him off the roll: s.100(8).

DB’s power to order restitution - new s.100(9)
This is a new provision. The Disciplinary Board did not have any power to
order restitution under the original principal Act before the amendment.

The Disciplinary Board may after the amendment order restitution of any sum
found due to the complainant. It may stipulate the time frame for making the
restitution.

If the order of restitution is not complied with, a higher punishment may be
imposed: s.100(9). The sum to be restituted is recoverable by the complainant
as a civil debt: new s.100(10).

The Ad hoc committee is of the view that the order of restitution can only be
made “if it is established that such monies were or are held by the advocate
and solicitor in his professional capacity, and the complainant is entitled to the
return of such monies…”

This would mean that if the monies are held in his non-professional capacity,
the order of restitution ought not to be made. Of course, the complainant may
seek legal remedies elsewhere if no order of restitution is made.

An offence not to produce documents or information - new s.100(12)
If any person (including an advocate and solicitor) refuses or fails to produce
any document without lawful excuse, he will be guilty of an offence, rendering
him liable to a maximum fine of RM2,000 or 3 months’ imprisonment or both.
If he fails to give any information relating to the complaint, he will face the
same punishment.

Some members of the Bar expressed great dissatisfaction over the introduction
of this provision at the recent extraordinary general meeting. They felt that this
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was too harsh a punishment imposed on the members.

IT investigation abolished - s.101, s.102 deleted
S.101 and s.102 are provisions relating to the procedure of investigation by an
Investigating Tribunal. The Investigating Tribunal proceedings are now
abolished, the provisions are no longer applicable. They are deleted accordingly

[Before the amendment, the Investigating Tribunal would investigate into the
complaint first before it could be referred to the Disciplinary Committee.

The Tribunal’s investigation would normally take much longer than the specified
period of 2 months to complete. The Tribunal consisted of 2 practising lawyers
and a lay person, and the lay person was hard to come by, while the practitioner
members could be hard pressed for time due to the tight schedules of their
legal practice.

After considering the Investigating Tribunal’s report, the Disciplinary Board
might decide to dismiss the complaint if there was no substance in the complaint.
If it was found that no cause of sufficient gravity existed but the solicitor
should be fined, the Board might order a fine. The maximum fine was RM5,000.

If a formal investigation was necessary, a Disciplinary Committee had to be
set up forthwith to investigate the matter. The similar process of investigation
conducted by the Investigating Tribunal would be repeated again. The
Disciplinary Committee proceedings would be more formal and conducted by
relatively more senior members of the Bar. Lay persons would also be involved.

After the amendment, it is expected that considerable time will be saved with
the abolition of the Investigating Tribunals. A complaint will be referred direct
to a Disciplinary Committee as soon as practicable if the complaint merits
further investigation.

A lay person still sits in the Disciplinary Committee.

DB’s power to order fine - s.103 replaced
Any fine ordered must be paid within 1 month from the date of the order. If the
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advocate and solicitor fails to do so, the Discplinary Board may order suspension
from practice until he pays the fine:s.103(1).

If he does not have a current practising certificate, no sijil annual will be issued
to him until he pays the fine. It has been a practice to make such an order even
before the Amending Act clearly so provides.

The fine is deemed to be a debt outstanding to the Disciplinary Board, recoverable
as a civil debt: s.103(2).

Appointment of DC - s.103A replaced
A Disciplinary Committee will be appointed as soon as may be practicable
under the following 4  circumstances: if a formal investigation is necessary; or
the advocate and solicitor concerned has been convicted of criminal breach of
trust (under the Penal Code, s.409); or any other fraud or dishonesty; or has
been suspended [under s.94(4)].

The word “forthwith” in the original provision is replaced by the expression “as
soon as may be practicable”. The Disciplinary Board is now given a reasonable
period of time to set up the Disciplinary Committee.

Before the amendment, the Disciplinary Board must set up a Disciplinary
Committee “forthwith”. In one of the recent appeal cases, the word “forthwith”
was interpreted by the court to mean “immediately”. The amendment is
introduced as a result of such court decision.

Composition of DC - s.103A(2)
A Disciplinary Committee consists of 3 members, namely, 2 advocates and
solicitors and a lay person s.103A(2). One of the advocates and solicitors will
be appointed as chairman of the Disciplinary Committee: s.100A(3).

The presence of a lay person in the Disciplinary Committee is designed to
project the image of transparency of the disciplinary proceedings. Therefore,
the requirement of having a lay person in the Disciplinary Committee remains.
There was a suggestion that the presence of the lay person be dispensed with.
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Experience shows that such requirement is of little practical value. Few lay
persons are available to serve on the Disciplinary Committee, and this has
resulted in unnecessary delay in the setting up of a Disciplinary Committee.

Investigation by DC - s.103B replaced
s.103B is the provision relating to the procedure of investigation by the
Disciplinary Committee. The provision has been revamped. A new procedure
is introduced, setting out in detail the manner of conducting disciplinary
proceedings.

Within 1 month of appointment, the Disciplinary Committee must start its
investigation and expeditiously report its findings to the Disciplinary Board.

The Disciplinary Committee may require any person to produce books,
documents or papers, and to furnish the relevant information.

It may also require any person to give oral evidence relating to the subject
matter of the investigation. If any person refuses or fails to do so, he commits
an offence, rendering him liable to a maximum fine of RM2,000 or 3 months’
imprisonment, or both.

Before hearing the matter, the Disciplinary Committee must post or deliver to
the advocate and solicitor concerned a copy of the complaint together with the
supporting statutory declaration or affidavit.

He has 14 days to give a written explanation. This is in addition to any previous
written explanation already given at the initial stage of investigation by the
Disciplinary Board. He must inform the Disciplinary Committee whether he
wishes to be heard.

After a lapse of 14 days, the Disciplinary Committee will them give him a
reasonable opportunity to be heard. The Committee must give due consideration
to the explanation he has given.

Findings of DC - s.103C replaced
After hearing the matter, the Disciplinary Committee must record its findings
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of fact, and submit its report to the Disciplinary Board, and make one of the
following recommendations:

(a) To dismiss the complaint if no cause for disciplinary action exists; or
(b) The advocate and solicitor concerned may be  reprimanded or censured

if cause for disciplinary action exists, but it is not of sufficient gravity to
warrant punishment; or

(c) If there is merit in the complaint, he will be ordered to pay a fine (Note: The
Disciplinary Committee is to determine the amount of fine), or suspended
from practice up to a period of 5 years, or he may be struck off the roll.

DC may order restitution - new s.103C(2)
Restitution is a new concept. In addition to any punishment mentioned above,
the Disciplinary Committee may order restitution of any sum found due and
owing to the complainant: new s.103C(2).

Before the amendment, no order for restitution could be made. It is felt that the
Disciplinary Board should be given the power to order restitution to the
complainant. The order of restitution will serve to avoid long-drawn litigation
for the recovery by the complainant of the amount lost.

DB to consider DC report - s.103D replaced
After considering the Disciplinary Committee report on any complaint, the
Disciplinary Board may either affirm or reject its finding or recommendation.
It may decide to impose a lesser or greater punishment than the recommended
one: s.103D(3).

However, before the Disciplinary Board orders a greater punishment, or makes
an order adverse against the advocate and solicitor concerned, it must notify
him accordingly, and give him a reasonable opportunity to be heard: s.103D(4).

If lesser punishment is imposed by the Disciplinary Board, then the advocate
and solicitor concerned need not appear before the Disciplinary Board. He will
be informed of the lesser punishment accordingly.
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Time frame to make restitution - s.103D(5)
The Disciplinary Board will stipulate the time frame for making the restitution.
If the advocate an solicitor fails to make the restitution within the stipulated
time, it may impose a higher punishment than that previously imposed:
s.103D(5). The sum ordered to be restituted may be recoverable by the
complainant as a civil debt: s.103D(6).

Appeal from DB’s decision - s.103E replaced
If any party is aggrieved by any decision of the Disciplinary Board, he may
appeal to the High Court within 1 month of the receipt of the notification of the
decision.

Appeal by originating motion - new s.103E(4)
After the amendment, the procedure of the appeal is clearly spelt out. The
appeal against the decision of the Disciplinary Board must be by way an
originating motion, setting out the grounds of appeal supported by affidavit:
new s.103E(4). This is a new procedure laid down by the Amending Act.

Before the amendment, the principal Act was silent on the court procedure to
be adopted in filing the appeal. Now it is clearly provided that the appeal is by
way of an originating motion.

Appeal to Court of Appeal and Federal Court - new s.103E(5)
Before the amendment, the appeal was to be heard before 3 judges of the
High Court, with a further appeal to the Federal Court: s.103E(3). For some
historical reasons, an appeal from the High Court lay direct to the Federal
Court, but not to the Court of Appeal.

At the time when the principal Act was enacted, the appeal from the Disciplinary
Board’s decision was direct to the Supreme Court, without going through the
High Court.

The procedure was then amended, so that the appeal must go before three
High Court judges first. From the High Court, the appeal went direct up to the
Supreme Court.



The Journal of the Malaysian Bar

INSAF 29(2008) XXXVIII No 1

When the Supreme Court was renamed as the “Federal Court”, the appeal
from the High Court lay with the Federal Court, without going through the
Court of Appeal.

After the latest amendment on 2 October 2006, the appeal against the decision
of the Disciplinary Board is to be heard first by a single High Court Judge only
(instead of 3 High Court judges under the previous provisions of the LPA).

Any person, dissatisfied with the decision of the High Court, may appeal to the
Court of Appeal, and thereafter to the Federal Court: s.103E(5). This 3-tier
court system is a new procedure.

DB may appear in Court - new s.103E(8)
The Bar Council may intervene at any stage of the appeal: new s.103E(6).

The Disciplinary Board may not be cited as a party in an appeal: new s.103E(7).
But the Disciplinary Board may appear in Court and it has the right to address
the Court.

The Court here includes the High Court, the Court of Appeal and the Federal
Court. It does not matter whether or not the advocate and solicitor concerned
is a Disciplinary Board member or a Bar Council member: new s.103E(8).

No judicial review of DB’s decision - s.103E(3)
There is no judicial review against any decision or order made by the Disciplinary
Board: s.103E(3).

This new provision has met with strong disapproval by the majority of members
of the Bar.

It is felt that the removal of judicial review is a breach of the rule of natural
justice. The Malaysian Bar has all along been vehemently advocating the rule
of natural justice, that is, the fundamental right of an opportunity to be heard.
The Malaysian Bar has vociferously spoken against any breach of the rule of
natural justice by the powers that be.
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This harsh provision is therefore generally not palatable to the Malaysian Bar.
It had created so much anxiety among members of the Bar that they had to
requisition for an EGM in August 2006 to express their sentiments against the
provision. An Ad hoc committee was set up by the Bar Council to look into the
matter.

Some members are of the view that, with the 3-tier court system, the aggrieved
party is entitled to appeal to the High Court, the Court of Appeal, and thereafter
to the Federal Court. Therefore, the process of judicial review of the Disciplinary
Board’s decision may be dispensed with.

However, the majority of the members of the Bar are of the opinion that by
removing the important process of judicial review, they are being deprived of
their inherent right to the rule of natural justice.

This avenue of judicial review should be made available to members of the Bar
in addition to the right of appeal. The process of appeal is another avenue
available to the complainant aggrieved by the decision of the Disciplinary Board.

Ad hoc committee’s view on judicial review
The Ad hoc committee constituted by the Bar Council pursuant to the EGM
held on 18 August 2006 made some observations and expressed its views on
the issue of judicial review.

The Committee made the observations that the remedy of judicial review had
been commonly resorted to by some members who were subjects of complaints,
in order to pose challenges to the composition and the convening of the
Disciplinary Board or the Disciplinary Committee, or to pose interlocutory
challenges during the course of the inquiry.

The Committee felt that there was a need to balance the 2 competing factors,
namely, the preserving of the fundamental right of judicial review on the one
hand, and the abuse of the system purely to delay the inquiry, or to stop the
inquiry from commencing at all on the other.

“A balance must be struck between the two factors.”  In the end, the Ad hoc
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committee proposed that a domestic or internal challenge procedure be provided
by the rules to be made.

The domestic challenge procedure may take the form of an objection in writing.
A party aggrieved may file an objection in writing with the Disciplinary Board
or Disciplinary Committee within 14 days of being notified of the decision,
order, ruling or direction (other than a final decision or final order) made by the
Disciplinary Board or the Disciplinary Committee. The proposal is yet to be
accepted by the Bar Council.

The aggrieved party may appeal to the High Court against any final decision or
final order. The domestic challenge procedure does not apply to the final decision
or final order.

Exemption from period of pupillage - s.13 amended
Before the amendment, a qualified person who has served in the Judicial and
Legal Service for a period of 7 years will be exempted from serving any period
of pupillage.

(Note: A qualified person is a person who possesses a certain qualification for
admission to the Bar, e.g. an LLB degree holder who has passed the final
exam, a barrister-at-law, etc.)

After the amendment, the period of 7 years’ service of any member of the
Judicial and Legal Service has been drastically reduced for the purpose of
exemption of the period of pupillage. The period of such service is reduced
from 7 years to 1 year only, an abrupt reduction of 6 years.

So long as the Attorney General certifies that a qualified person has served in
the Judicial and Legal Service for 1 year only, the qualified person is entitled
to full exemption of the 9 months’ period of pupillage: s.13(4) as amended. He
is totally exempted from serving the period of pupilage.

This is a grave departure from the previous provision. Before the amendment,
he must have served in the Judicial and Legal Service for at least 7 years
before he was entitled to be exempted from serving his pupillage.
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On the other hand, a qualified person who has served in the Judicial and Legal
Service for at least 3 years, may be exempted by the Bar Council from
serving a certain period of pupillage, but at the most he can be exempted from
serving a period of 6 month out of the 9 months’ pupillage: s.13(5). He has to
serve at least 3 months’ pupillage.

The Ad hoc committee is of the view that there is no justification for a reduction
of the years of service from 7 years to 1 year only for a qualified person from
the Judicial and Legal Service.

The Committee suggested that a reduction to 3 years (instead of 1 year) in the
Judicial and Legal Service would be reasonable for the purpose of exemption
from serving the pupillage.

The Bar Council may exempt up to a maximum of 6 months’ pupillage if the
qualified person has worked for 1 year [instead of 3 years] in the Judicial and
Legal Service.

5. Composition of Qualifying Board
The new Board now consists of 5 members, namely, the Attorney General, 2
judges, Bar Council Chairman, and a full time member of the academic staff of
a Faculty of Law. The 2 judges are to be appointed by the Chief Justice.
Where there is an equality of votes, Chairman of the meeting has a casting
vote: s.9(3).

“Faculty of Law” - New definition
A new definition “Faculty of Law” is added to the Interpretation clause. It now
includes the faculty of law of any university established under the Universities
and University Colleges Act 1971 (“UUCA”).

It also includes that of University Technology MARA or that of International
Islamic University of Malaysia (IIU). These 2 universities were not established
under the UUCA, but under other Acts of Parliament.

The word “Minister” now means “the Minister responsible for law”. The Minister
of Education is no longer the “Minister” mentioned in the LPA as amended.
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Academic staff member as member of Qualifying Board
The academic staff member of a Faculty of Law is to be nominated by the
Minister of Higher Education (not the Minister of Education).

Before the amendment, a Dean (not merely an academic staff member) of a
Faculty of Law was nominated by the Minister of Education to be a member
of the Board.

The important change in the composition of the Board is the nomination of an
academic staff member (in place of a Dean) of the Faculty of Law as one of
the Board members.

This may have far-reaching implications. Any academic staff member of any
of the universities mentioned above can be nominated as a member of the
Board.

No mention is made of the qualification of the academic staff member. It
would mean that the provision is wide enough to include an extremely junior
academic staff member. The question is: Will such provision serve the purpose
of raising the standards and quality of the legal profession?

Legal Profession Qualifying Board – new name
After the amendment, the Qualifying Board is to be known as the “Legal
Profession Qualifying Board” [“the Board”]. It is generally referred to in
the LPA as “the Board”. This should not be confused with the Disciplinary
Board.

All references to the Qualifying Board in any written law before 2 October
2006 is to be construed as references to the Board: s.4(2). The change of
name does not in any way affect any powers, liabilities or obligations of the
Board. Nor will it render defective any legal proceedings by or against the
Board.

All legal proceedings pending [or that could have been commenced by or against
the Qualifying Board] before 2 Octotber 2006, are to be regarded as having
been commenced in the name of the new Board after the amendment: s.4(4)
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6. Saving and Transitional Provisions -  - s.103G replaced
The saving and transitional provisions are largely for the purpose of dealing
with disciplinary cases pending before the courts or the Disciplinary Board.

The original saving and transitional clause s.103G is deleted. In place of that,
new saving provisions are added.

Appeals pending before 2-10-2006
First of all, all appeals pending before the High Court and the Federal Court
prior to 2 October 2006, are to continue under the new saving provisions. The
previous provision no longer applies: Amending Act, s.35(1).

(Note: Under the previous provision there was no appeal to the Court of Appeal.
The appeal from the High Court lay direct to the Federal Court.)

For all pending appeals which have not been heard at all, the new provisions
apply.

Second, all appeals in the course of being heard (part-heard cases), or had
been heard but no decision had been made (cases pending judgment), the
proceedings are to continue under the previous provisions of the principal Act
[LPA] applicable immediately before 2 October 2006: Amending Act, s.35(1).
The new provisions do not apply.

For all part-heard cases and cases pending judgment, the old provisions of the
LPA will apply.

Disciplinary proceedings pending
Third, after the amendment, all disciplinary proceedings pending before the
Disciplinary Board are to continue under the previous provisions of the LPA,
and the Disciplinary Board is to make a decision pursuant to the previous
provisions of the LPA: Amending Act, s.35(2).

That is to say, for all disciplinary proceedings pending before the Disciplinary
Board, the old provisions apply.
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Complaints received before 2-10-2006
Fourth, any written complaint made to the Disciplinary Board and received
before 2 October 2006 must be dealt with under the previous provisions of the
LPA: Amending Act, s.35(3). Therefore, old provisions apply to complaints
received before the coming into force of the Amending Act.

Fifth, only complaints received on or after 2 October 2006 will be dealt with
under the new disciplinary proceedings. No new complaints will be referred to
the Investigating Tribunals since they are now abolished. They will be referred
direct to the Disciplinary Committee in appropriate cases under the new
provisions.

In a nutshell, all disciplinary proceedings still pending, and complaints received
before 2 October 2006 are to be dealt with under the previous provisions of the
LPA.

Only complaints received on or after 2 October 2006 are to be dealt with under
the new provisions, and new proceedings are to be followed.

The crucial date is the date the complaint is received by the Disciplinary Board.
The date of the letter of complaint is irrelevant.

That date of receipt by the Bar Council is irrelevant either, since the amended
LPA talks about the receipt of the complaint by the Disciplinary Board, and not
by the Bar Council.

Some complainants still lodge complaints with the Bar Council. The Bar Council
is merely involved in the “sifting” of such complaints before forwarding them
to the Disciplinary Board. The Bar Council may refer all complaints it has
received to the Disciplinary Board if it feels overburdened with the work of
‘sifting’ the complaints, which is rather too time-consuming to cope with.

It is the date of receiving the complaint by the Disciplinary Board that matters.
The inquiry into any complaint does not commence officially until the Disciplinary
Board has received the complaint. This is the new provision in the LPA as
amended.
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So long as the letter of complaint was received before 2-10-2006, the matter
complained of will have to be referred to the Investigating Tribunal for initial
investigation (if necessary) according to the old procedure.

However, if it is received on or after 2-10-2006, then the new procedure applies,
and the complaint has to be referred direct to the Disciplinary Committee (if
necessary). It need not be referred to the Investigating Tribunal any more.

Miscellaneous
Right to appear in courts - s.35(2) amended, and s.38(1)(b) replaced –
After the amendment, certain categories of persons are given the right to appear
and plead in Courts like advocates and solicitors.

They include officers of Public Trust Corporation, Director General and Deputy
Director General of Insolvency, Director and Deputy Directors of Insolvency,
Assistant Directors of Insolvency, and Insolvency Officers acting in the course
of their duties under any law relating their duties, and also Director General of
Legal Aid (or any person appointed to assist DG of Legal Aid under s3 of the
Legal Aid Act 1971 acting in the course of his duty): new s.35(2)(ba).

Conclusion
Some of the recent amendments introduced by the Amending Act are beneficial
to the legal profession, while others are not. The abolition of the 7-year rule
and the reduction of the quorum for annual general meetings of the Malaysian
Bar are the result of untiring efforts made by the Malaysian Bar.

Substantial amendments are made to the disciplinary proceedings. The
Investigating Tribunal proceedings have been abolished. The relevant
amendments are expected to expedite the disciplinary proceedings. Whether
or not the new procedure works well is yet to be seen.

The removal of the right of judicial review in disciplinary proceedings is viewed
with skepticism by the majority of the members of the Bar. If the fundamental
right of judicial review is unlikely to be restored in the immediate future, the Ad
hoc committee recommends that a mechanism of internal or domestic review
be introduced as a stopgap measure or as an alternative.
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The existing restrictive provisions of the LPA, particularly the remaining
provisions of s.46A, adversely affect the interests of the Malaysian Bar.
Unfortunately, they remain intact.

They prohibit members of the legal fraternity who are office-bearers of trade
unions and political parties, members of Parliament and State Assemblymen
from becoming members of the Bar Council and the State Bar Committees.

It is hoped that, such restrictions imposed on the qualification for election to the
Bar Council and the State Bar Committees will be removed in the near future.

Due consideration must be given to the various proposals put up by the Ad hoc
committee appointed by the Bar Council.

(Note: The Amending Act went through the third reading in Dewan Rakyat on
6 July 2006 and passed by the Upper House on 26 July 2006. It came into
force on 2 October 2006.)

Postscript
According to a Bar Council’s Circular No.48/2007 dated 22-2-2007, the Bar
Council has considered the report of the ad hoc committee. It has adopted the
report with some amendments. They are, among other things, as follows:

1. To reduce the term of the chairman of the Disciplinary Board
from 5 years to 4 years. [s.93(3)]

2.  To amend the provision relating to the limitation period for
complaints. (s.99)

The limitation period is 6 years from the time when ‘the right
of action to bring the complaint accrued”.

But, if the complaint is based on fraud, or the complaint is concealed
by fraud, the period of l imitat ion shall not begin unti l t h e
complainant has discovered the fraud, or could with reasonable
diligence have discovered it.
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3.  To change the mode of appeal from originating motion to notice
of appeal (s.103E)

The appeal from the final order or decision of the Disciplinary
Board is to be brought by filing a notice of appeal in the High
Court (substantially in Form 140 of the Subordinate Courts Rules
1980).

4.  To include a new section for an order for costs against a
complainant (s.101E - Costs)

Where the Disciplinary Board determines that the application or
complaint be dismissed, and the Disciplinary Board finds that the
complaint was frivolous and vexatious, the Respondent solicitor
may ask the court to order that the costs be paid by the complainant
or the applicant.

The amendments will be incorporated in the ad hoc committee
report. The Bar Council will forward a memorandum to the
Minister and the Attorney General for the further amendments to
the LPA.
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Abstract
This article is based on the findings of a recent study1 undertaken by the writer
on ethical dilemmas faced by mediators in Singapore. The focus of the study is
to identify the types of ethical dilemmas faced by these mediators today, and to
understand how they have handled such dilemmas in their mediation practice.
What key factors influence or affect these ethical dilemmas? Of relevance is
the question of adequacy of ethical standards of practice and guidance to these
mediators, and the extent of the need for such standards in mediation practice
in Singapore. The writer offers some recommendations on how to overcome
this in their daily practice in an effort to enhance the overall standard of mediation
practice, making it a more beneficial and effective alternative dispute resolution
mechanism.

Introduction
It is important for mediators to maintain high standards of practice in terms of
the quality of service and ethical conduct as the quality of mediation depends
heavily on the quality of mediators. In the area of ethical conduct, very little is
known about the mediator’s role, especially on various ethical dilemmas which
they face when conducting mediation sessions.

In this respect, understanding the types of ethical dilemmas will help to further

1 Details of the study can be found in the writer’s Dissertation which was submitted in partial
fulfilment of the requirements for the graduate degree of the Master of Laws (LL.M), University
of Malaya in 2006, a copy of which can be found in the Raja Azlan Shah Law Library, University
Malaya.
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understand ethical dilemmas faced by mediators in Singapore, some of which
may differ from those faced by their Western counterparts. Past studies
conducted on ethical dilemmas in the United States of America2 have identified
nine types of ethical dilemmas. The intent of the Singapore study is to understand
if any of the nine dilemmas are experienced by mediators in Singapore, and
whether, other types of ethical dilemmas which are unique or relevant in the
local context, may be revealed in this study.

Based on the identified types of ethical dilemmas, it is pertinent to understand
how these mediators handle such dilemmas. The intent is to find out what
factors influence or affect such dilemmas. Where do these mediators turn to
for guidance and advice as they grapple with such dilemmas?

Of relevance is to examine situations faced by these mediators when making
ethical decisions and interpreting conflicting standards. Culture is an interesting
element to consider in the way mediators handle their ethical dilemmas, or in
the way such dilemmas could have been created due to the influence of culture.
Additionally, the mediators’ previous professional training in disciplines in other
than the legal profession would be an interesting influence.

Finally, the question concerning the adequacy of ethical standards in this study
has revealed some recommended areas of improvement and enhancement of
ethical principles amongst mediators in Singapore.

Background

Mediation in Singapore
The mediation movement in Singapore first started with the courts introducing
mediation as part of the judiciary process. Formal mediation was first introduced
in the Subordinate Courts in June 1994. Commercial, community mediation

2 Bush, R. A. B., “Symposium: The Dilemmas of Mediation Practice: A Study of Ethical
Dilemmas and Policy Implications,” (1994) 1 Journal of Dispute Resolution, 1-55. First published
as “The Dilemmas of Mediation Practice: A Study of Ethical Dilemmas and Policy Implications”,
A Report on a Study for the National Institute for Dispute Resolution, 1992, Washington, D.C.:
National Institute for Dispute Resolution, 1-36.
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and peer mediation were subsequently introduced. The legal fraternity from
lawyers to judges and the public have demonstrated positive support for court
mediation as a useful technique for resolving disputes before going to trial.
Within a short period of time, mediation has gradually become part of the social
and community life in Singapore. A mediation culture is being developed in the
process3.

As Chief Justice Yong Pung How put it, “the justice system should anticipate
changes and implement necessary mechanisms to accommodate changes in
the economic and social fabric of the country.”4 Therefore, mediation has been
introduced as part of the Singapore judicial system in the dispensation of an
efficient and responsive justice. As a developed country, Singapore is fast
evolving into a highly complex and affluent society. With the increase in the
volume of commercial activities, and social interactions, litigation would be
seen as the efficient means of settling disputes though it can be costly and time
consuming. Hence, a less costly, faster, and more harmonious method like
mediation is preferred in a cosmopolitan society which is still very deeply
entrenched in its traditional and cultural roots.

Mediation in Singapore has not grown at the same rate as in the United States
of America and Australia.  Set against an Asian culture where strong traditions
and relationships thrive, informal mediation has always been practised in Asia
since time immemorial. This is also evident from local surveys that Singaporeans
prefer to settle community and domestic disputes through informal mediation
rather than litigation5.

Hence, formal mediation is nothing alien to Singaporeans though this is more
pronounced in the commercial sector. However, Singaporeans still prefer to
settle their contractual and commercial disputes in court. This is largely attributed

3 In fact, the 2nd Asia Pacific Mediation Forum was held in Singapore from November 19-22,
2003 with the theme “Developing a Mediation Culture”, organised by the SISV. See www.sisv.org/
apmf/html.
4 Yong, P. H., Keynote Address at Asia Pacific Intermediate Courts Conference, Singapore, 20
July 1995.
5 Lim, L.Y., “Public Perception of Dispute Resolution in Singapore”, (1994) 1 Commercial
Dispute Resolution Journal, 74.
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by the efficiency and accessibility of the judiciary system to the public in general.

Ethical Dilemma
According to Conrad’s definition (1988),6 an ethical dilemma denotes either an
ethical conflict or issue and “refers to a situation in which the practitioner is
faced with a doubt about how to act in relation to personal and professional
values, norms and obligations.” Hence, what most often underlies ethical
dilemmas is the need to choose between competing goods or rights.7 The ethical
dilemma becomes one of “professional” obligations (“Am I ensuring the rights
and living up to the obligations of the standards of mediation?”) exercised in
the context of attempting to make sense of individual stories while looking for
joint (common) vocabularies and possibilities.8

Morris9 opines that the definition of an ethical dilemma is a difficult choice
between two or more options which make seemingly equal ethical demands
(or which seem equally difficult to support). She added that disputants typically
do not share the same sentiments, instead they are polarised towards their
respective option over the other.

The mediator, on the other hand, perceives the dispute as a whole, and often
sees that the problem initially presents itself as a “dilemmic choice” between
two or more “positions” or options for solution which, seen together, are (from
the mediator’s perspective) framed as “best” and “worst” by the parties
collectively.

According to Grebe, Irvin and Lang (1989)10, a person may experience conflict
between two or more areas, resulting in an ethical dilemma. He or she may

6 Grebe, S. C., K. Irvin, and M. Lang, “A Model for Ethical Making in Mediation”, (Winter
1989) 7 Mediation Quarterly 2, 136.
7 Lewis, H., “Ethical Assessment”, (1984) 65 Social Casework 4, 203.
8 Cooks, L. M., and C. L. Hale, “The Construction of Ethics in Mediation”, (Fall 1994) 12
Mediation Quarterly 1, 55.
9 Morris, C., “The Trusted Mediator: Ethics and Interaction in Mediation,” In Rethinking
Disputes: The Mediation Alternative, (Ed. Julie Macfarlane), Toronto: Edmond Montgomery,
and London, UK: Cavendish Publishing, 1997, 304.
10 Supra, at n. 6.
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experience this dilemma because of a conflict between two or more similar
areas or between two or more different types of areas.

For the purpose of this study, ethical dilemma was described to mediators as:
“…a situation in which you felt some serious concern about whether it was
proper for you as a mediator to take a certain course of action, i.e., where
you were unsure what was the right and proper thing for you as mediator
to do.”11

It is the intent of this study to provide a wide definition of “ethical dilemma” by
emphasizing the central concept. This is to allow mediators greater latitude in
describing what they regard as “ethical dilemma”.

The key purpose of providing a broad definition is to help shed light into the
levels of training and standards of practice which mediators require. It is only
with a broad definition such as this that this study will be able to capture the
essence of the mediators’ ethical dilemmas and to examine what kinds of
guidance are needed to assist them in their practice. Any narrow or formal
definitions will definitely restrict the freedom of these mediators to express the
situations they encountered.

It is important to distinguish between a “skills dilemma” from an “ethical
dilemma”. “Skills dilemma” is described as a situation where the mediator is
unsure of how to effectuate the intended course of action which he/she wishes
to pursue, while an ethical dilemma” is where the mediator knows how to
effectuate the intended course of action but is unsure whether it is proper to do
so or not.12

Another point to note is that where the mediators were asked to explain the
nature of their ethical dilemmas, their explanations will follow a certain form
and pattern, that is, the conflict between preserving some important value versus
undermining another value. This is how a dilemma occurs in the first place.

11 Supra, at n. 2.
12 Ibid.
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Key Findings

1. Types of Ethical Dilemmas
Ten (10) types of ethical dilemmas were found to be prevalent amongst these
mediators in Singapore as summarised in the Table below. To a large extent,
some of these ethical dilemmas were culturally-driven from an Asian
perspective.

Types of Ethical Dilemmas

Dilemma #1: Managing parties’ expectations and perception.
a. Parties’ expectations that the mediator has all the answers to their problems

and disputes.
b. Parties’ perception that the mediator is the final arbiter who “makes the

final decision”.

Dilemma #2: Managing mediator’s body language, facial expression
and voice.
a. Difficulty to keep a “straight face” or “poker face” during the entire mediation

session.
b. Maintain a neutral “look and feel” during the entire mediation session.

Dilemma #3: Handling difficult parties.
a. Parties who are illiterate.
b. Parties who are ignorant and/or without legal representation.
c. Parties who are dishonest or abusive of the mediation process.

Dilemma #4: Avoiding conflict of interest.
a. Professional in nature – to refrain from providing legal advice or counselling

to parties.
b. Personal in nature – mediator has/had personal relationships with one party

and/or their lawyers.

Dilemma #5: Preserving confidentiality.
a. Temptation to disclose confidential information which would break impasse.
b. Disclosure of confidential information which would reach unfair resolution.
c. Disclosure of confidential information to non-parties.
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Dilemma #6: Maintaining trust.
a. With parties (particularly when one of the parties neither speaks nor

understands the English language).
b. With parties’ legal counsels.

Dilemma #7: Maintaining impartiality.
a. Temptation to provide personal views/opinions based on personal values

and cultural influences.
b. Tendency to develop empathy with parties’ predicament or dilemma.

Dilemma #8: Preventing abuse of process.
a. When a party lies.
b. When a party plays delaying tactics.
c. When a party withholds information.

Dilemma #9: Preserving self-determination.
a. Temptation to offer a solution to parties.
b. Temptation to “reject” or “oppose” to parties’ solution.

Dilemma #10: Ensuring informed consent.
a. Where there is coercion or undue pressure or intimidation by one party and/

or party’s legal counsel.
b. Where there is power imbalance either due to party ignorance or party

incapacity.

Dilemma #1: Managing parties’ expectations and perception.
There are two (2) aspects of this Dilemma – parties’ expectations that the
mediator has all the answers to their problems and disputes, and parties’
perception that the mediator is the final arbiter who “makes the final decision”.
The mediator was simply a helper, that is, a catalyst to the negotiations between
the parties. Their perception was that the mediator was the final arbiter, like a
judge or arbitrator who made the final decision.

It was felt that the root cause for parties to harbour such expectations and
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perception was cultural in nature. In the Asian society like Singapore where
traditional culture is still deeply entrenched, a third party whose role was to
resolve disputes was always perceived as the “wise one” as was similarly
portrayed in the role of a judge. Hence, it was not a surprise for parties to
assume that the mediator was the “wise one” akin to a “village headman” who
had all the answers to their problems and disputes.

Mediators who are legally-trained admitted that sometimes they were tempted
to offer legal advice or solutions to the party who kept going back to them for
“answers”, and had been hopeful that the “answers” were forthcoming from
the mediators themselves. It was easy to give in to the temptation.

Dilemma #2: Managing mediator’s body language, facial expression
and voice.
Being a neutral party to the parties in dispute, it was quite a challenge to keep
a “straight face” or “poker face” during the entire mediation session. The
problem was how to maintain a neutral “look and feel” throughout the entire
mediation process. It was very important for mediators to maintain their
professionalism, and in the way they conducted the mediation sessions.

Dilemma #3: Handling difficult parties.
It was found that “difficult” parties comprised those who were illiterate and
did not have formal education, and those who were ignorant about the idea or
concept of an amicable dispute resolution, and did not respect the spirit of
mediation. Their idea of mediation was akin to the litigation process where
there was a “winner” and a “loser”.

The nature of disputes typically centred on commercial or small business
territorial issues relating to hawker or stall disputes in Singapore’s food courts
at residential estates, and HDB flat disputes between neighbours. In the case
of illiterate parties, the biggest challenge yet was the use of the right language
as a basic communication tool. Getting the right mediator to handle situations
where the parties did not speak English was not easy. Usually, these parties
only spoke in their own mother tongues such as popular Chinese dialects in
Singapore (Hokkein and Teochew), Tamil or the Malay language.
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There were also people who were dishonest or abusive of the mediation process.
They usually came well-prepared, and had legal representation. Some resort
to delaying tactics to “buy time” and to “tire out the other party”. It was observed
that this group usually was not prepared to reach a quick resolution, and would
give endless excuses to protract the mediation session. Hence, the mediators
had to grapple with striking the right balance between the parties’ separate
objectives in arriving at the agreed solution.

Dilemma #4: Avoiding conflict of interest.
There were two areas of conflict of interest found. First, there was the conflict
of interest in the professional sense. In this context, mediators found themselves
tempted to offer professional advice or counselling to the parties instead of
playing the role of a mediator. There were times when they were “torn between”
their role as the mediator and the “urge to advice or counsel” based on their
professional knowledge training about the subject matter in dispute. On other
occasions, they felt that better legal advice could have been provided to the
parties by the lawyers who represented them during the mediation session.

The second area of conflict of interest was of a personal nature where there
were or had been personal relationships which arose from race, gender or
religion with the parties and/or with their lawyers, from both prior and subsequent
relationships. In situations where there were prior relationships were involved,
the mediators usually disclosed these relationships to the parties, and let the
parties decide whether to proceed with the mediation session or not. A worse
dilemma faced by the mediator was when the parties waived their objections
and agreed to proceed with the same mediator. So the mediator felt very
uncomfortable about continuing with the session.

In the instance where the mediator had entered into a relationship with one of
the parties and/or with their lawyers subsequent to the mediation, the ethical
dilemma faced was how to avoid such a conflict of interest, and what was the
best way to handle this dilemma.

Dilemma #5: Preserving confidentiality.
Mediation is a process which involves exchange of confidential information
between parties, parties, where reporting of certain confidential information to
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non-parties may be required by the law. The ethical dilemma faced was what
they ought to have done when faced with preserving confidentiality to the
extent possible. Some instances included situations where if they had disclosed
the confidential information to the other party, that confidential information
would have prevented a resolution which was unfair and inequitable, or where
parties had confided in them and shared such information during private caucuses
for example, which had they been revealed to the other party, a resolution
might not have taken place.

The worst kind of ethical dilemma was where they had a duty to make such
disclosure though it was not required by the law to do so, and if they did, they
had then breached the principle of confidentiality. Hence, if there were no
statutory requirement for such disclosures, should they report such situations?
If they did nothing, how would they handle their conscience? Unfortunately, no
middle ground had been found to overcome this dilemma.

Lastly, there are two aspects in maintaining confidentiality in caucusing, namely,
full disclosure of information from caucuses into joint meeting, and agreement
to maintain confidentiality in separate meetings. Here, the mediator would be
put in a difficult position especially if the information was embarrassing or
defamatory in nature.

Dilemma #6: Maintaining trust.
This type of ethical dilemma involved a situation of maintaining trust where
parties did not speak nor understand the English language. In the Asian culture
where the English language is not a widely spoken language especially amongst
the older generations in Singapore, the mediators had to be able to converse in
local vernaculars such as Chinese dialects, Malay or Tamil languages.

In another instance, the mediators shared that it was also difficult to maintain
trust with the parties’ legal counsels.  The dilemma they faced was when such
lawyers who had a pre-conceived notion or prejudice against the non-
effectiveness of the mediation process swayed the parties’ decision when an
offer of settlement was made or when a settlement was imminent. This dilemma
was even more pronounced in cases where the mediators themselves were
legally-trained as they were tempted to offer legal advice. In this instance, the
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mediators did not know where to turn to in order to diffuse the situation.

Dilemma #7: Maintaining impartiality.
Here, the mediator was concerned about his impartiality when he was tempted
to provide his personal views/opinions based on personal values and cultural
influences. On other occasions, the mediators developed antipathy or negative
feelings or reactions (felt mad or angry) towards parties, where their impartiality
was questionable, and had to withdraw themselves as mediators in some cases.
However, they were unsure as to the extent of such reactions, that is, when
would it be too strong to proceed with the mediation, or were such reactions
acceptable in a mediation process. They did not know how to make such
judgements, and on what basis such judgements ought to be made.

Dilemma #8: Preventing abuse of process.
As mediation is an informal and private process, it is prone to abuses by the
parties. The mediators revealed that there were situations where the parties
withheld information, and deliberately concealed information. The ethical dilemma
faced was to refrain from intruding into the parties’ autonomy and self-
determination. On the other hand, if the mediator did nothing, then would he
have played his mediator role properly and professionally? Or, should he disclose
such confidential information and risk the breach of confidentiality? Or should
he have persuaded the concealing party to disclose that information and that
he did nothing himself?

In another instance where the mediator found out that the parties had lied in
their stories, the question was whether they ought to continue with the mediation
process when they made such a discovery. Should they just sit back and allow
the process to take care of the parties? In cases when parties played the
delaying tactic by buying time to protract the mediation process or to tire out
the other party, the dilemma faced was whether they ought to discontinue the
mediation session? If they did that, would they be seen to have intruded into
the parties’ autonomy and self-determination?

Dilemma #9: Preserving self-determination.
This was by far the most popular type of ethical dilemma experienced by these
mediators where they felt that there was a thin line drawn between them
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providing a solution or offering recommendations to the parties versus not being
too directive or controlling in their role as the mediator. The question was when
should they intervene (even if they could)? Very common instances included
cases where parties had not reached a solution and were going in circles,
struggling to reach an amicable solution, or where an impasse had occurred,
and the parties were in deadlock and did not know how to proceed, or where
the solution was unfair due to power imbalance.

The dilemma faced by these mediators was whether they should prevent
unfairness to the weaker party given the circumstances. They were unsure if
they ought to form their judgements about the quality of the solution which the
parties had agreed to.

Dilemma #10: Ensuring informed consent.
The mediators experienced situations where the parties did not enjoy free and
informed choice in terms of the options for settlement. In some cases there
was coercion or undue pressure or intimidation by one party and/or party’s
legal counsel.

The ethical dilemma was to what extent should these mediators play their role
as the mediator strictly? Should they take the situation in their own hands so to
ensure that the coerced party received sufficient opportunity to understand his
informed consent? Should they question the coerced party whether he
understood the consequences of his decision? The dilemmas faced here was
whether to allow the mediation session to continue in such a situation where
one of the party understanding was compromised? Or should they discontinue
the mediation session and by so doing so, they would have overridden one of
the party’s consent.

2. Handling Ethical Dilemmas
The findings revealed that the ethical dilemmas faced by the mediators in
Singapore were similar in nature in all the fields of practice studied in this
research – community mediation and commercial mediation practices. Even
though there were minor differences in terms of the specific situations relating
to the area of practice, nevertheless, distinct commonality was evident in these
cases.
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Be that as it may, when faced with such dilemmas, it was interesting to note
that the way these dilemmas were handled by the mediators tend to be different
in nature. They were faced with the question of how to maintain integrity of
the mediation process, which is based on mediator neutrality and impartiality,
without letting the process be abused or be taken advantage of by the parties,
and at the same time, without allowing the process be used to violate the interests
of unrepresented parties or where there was power imbalance between the
parties.

It could be seen that these mediators handled their ethical dilemmas in a number
of interesting ways, namely, (1) by looking at themselves as mediators, (2) by
looking towards the parties, and (3) by looking amongst themselves as
professionals.

In the first approach, these mediators went back to the fundamentals of the
mediation process, and kept reminding themselves of the purpose of mediation,
and their role as mediators, the standards of mediation practice and the code of
ethics which bind them as mediators, as well as other professional standards of
practice and code of ethics. However, these standards of practice and codes
of ethics were unable to guide them through the various ethical dilemmas.
Instead, the mediators were often left to deal with these dilemmas by themselves
as they grappled with what should be the right and proper course of action to
take.

The second approach used by these mediators was to look towards the parties.
A common way of handling these dilemmas was to provide guidance to the
parties as they went through the mediation process, with an underlying key
role to guide the parties through this process and aid them to arrive at an
amicable solution to their dispute. Besides this, these mediators also used the
parties’ own capacities to take an objective look at the issues in dispute, and at
their underlying interests in the dispute, by asking the right questions and helping
the parties think through the various options and alternatives before arriving at
the final outcome, rather than making recommendations for the parties.

The final approach used by these mediators was to exchange views and opinions
amongst themselves on how to handle such ethical dilemmas without divulging
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details of the cases. They found that such an exchange of professional opinion
and ideas had helped tremendously in the way they handled and grappled with
such dilemmas.

3. Key Factors Influencing or Affecting Ethical Dilemmas
Based on the interviews on the mediators in Singapore, several factors which
had influenced or affected some types of ethical dilemmas as experienced by
these mediators, had been identified.

Culture and its Influence
The definition of “Culture”13 refers to “habits, behaviours and manners of a
given people at a given period of development. It comprises a unique set of
attributes relating to an aspect of social life which is acquired through
acculturation or socialisation by the individuals from that society.”

Today, mediation practice in Singapore is undeniably greatly influenced by the
cultural element in terms of the types of ethical dilemmas faced by mediators
in Singapore and how these mediators grappled with them. Ironically, this was
the very factor which brought the successful introduction of mediation to Asia
(and Singapore) where its oriental culture rests on social harmony and consensus
as dominant traits.

Today, mediation practice in Singapore is undeniably greatly influenced by the
cultural element in terms of the types of ethical dilemmas faced by mediators
in Singapore and how these mediators grappled with them. Ironically, this was
the very factor which brought the successful introduction of mediation to Asia
(and Singapore) where its oriental culture rests on social harmony and consensus
as dominant traits.

According to the mediators, Singapore being a multi-racial society with the
Chinese race as the predominant race14 is largely influenced by some traits of

13 Lim, L.Y., “Impact of Cultural Differences on Dispute Resolution,” (1996) 7 Australian
Dispute Resolution Journal 3, 197.
14 According to the World Fact Book 2003 published by the Central Intelligence Agency of the
US Government, the Chinese race comprises the largest population of 76.7%, followed by the
Malays at 14.0%, Indians at 7.9% and others 1.4%.
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the traditional Chinese culture which are still prevalent in Singapore today.
One such trait is trust and friendship as important requisites for successful
business ventures with the Chinese community. In general, the Chinese feel
more comfortable dealing in business with people they can trust and who are
sincere in their friendship.

These mediators were caught in the ethical dilemma of respecting the wishes
of typically older folks, and at the same time had tried very hard not to become
their “friends” as these parties became very comfortable and had felt at ease
talking to these mediators during the course of the mediation session. These
parties focussed on values such as mutuality, reciprocity, harmony and holism
in dealing with conflicts in their daily lives.

Another trait which was evident amongst the Chinese community is personal
relations or “guanxi”, which connotes long-term and deep relationships
transcending beyond friendships, being socially or politically well-connected in
the respective social or political circles. The mediators felt that the line between
“personal” and “professional” advice seemed blurred here.

The notion that the mediators were able to help the parties “save face” was
also a root cause to the types of ethical dilemmas these mediators faced with
Chinese parties. This trait, face-saving circles around the concern for what
other people might think or say about certain events. Hence, the parties were
very keen to resolve issues quickly to avoid fear of shame or disgrace to the
family name. At times, they were too keen to accept any settlement or resolution
without due consideration.

The mediators realised that the very trait of fear of shame drove such Chinese
parties to choose mediation to resolve their personal or community conflicts
due to the private and informal approach to resolving disputes. However, their
dilemma was this.

On the one hand, the question was how to ensure that the parties fully
understood the underlying issues of the dispute, and that their interests would
be addressed by the full extent of the various options which the parties had
come up with, and that they would not give in to options too quickly without due
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consideration. On the other hand, they had to respect the need for avoidance
of shame and embarrassment to the family name and honour if the disputes
were not resolved quickly.

The same could also be said of the Malay community where face-saving,
personal relations, and trust and relationship are also key traits in their culture.
Hence, mediation becomes the ideal solution for them to resolve their disputes
amicably without having to undergo formality and public scrutiny by going to
the courts. The dilemma faced by the mediators was how to ensure that these
parties had evaluated and had given the options due consideration before making
their final decision on the resolution.

One other cultural trait which is common amongst Asian culture is where people
of authority and power are given high respects. As with mediators, the parties
persistently looked up to the mediators for “answers” or “advice”, or in some
instances, they had even requested for the mediators to make the final decision
for them. These mediators understood and appreciated the sensitivity to the
Asian cultures which are structured on a strong emphasis on social harmony
and consensus, and for them to understand the parties’ background which
usually was derived from their ethnicity and socio-economic status, especially
in cross-cultural societies such as Singapore.

These mediators should also be mindful about how culture is defined and
perceived. As proposed by Avruch15, there must be a concept of culture that
consists not only of the aspects of past experiences learnt or created, but also
those which have been newly-created. In fact, mediators need to understand
the cross-cultural list of qualities of trusted mediators16. In the selection of
mediators, qualities such as trust, credibility and legitimacy have been
considered. Essentially, dispute resolution across cultures must be focussed on
having the needs for respect, caring, and procedural fairness in mediation
practice.

15 Avruch, K., “Culture and Conflict Resolution,” Washington: United States Institute of Peace,
1998.
16 Duryea, M., Conflict and Culture: A Literature Review and Bibliography, 1992, Victoria, BC:
UVic Institute of Dispute Resolution.
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Previous Professional Training
It was no surprise that the mediators were faced with making ethical decisions
and interpreting sometimes conflicting standards based on their previous
professional training. About 30% of the sampled mediators were legally trained,
and hence had been exposed to the codes of ethics designed to apply to all
lawyers, as well as to codes which have been designed to apply to all mediators,
including lawyers.

To these legally-trained mediators, mediator codes have ethical provisions
including the centrality of neutrality and impartiality, the importance of
confidentiality, admonitions against contingency fees, and the need to describe
the process of mediation to disputing parties in advance.

However, these codes failed to address any substantial conflicts in the treatment
of the proper role of legal practice as performed by the mediators for the
parties, thereby creating ethical dilemmas for these legally-trained mediators.
They felt that it was unclear how precisely the legal issues could be framed to
suit the questions and needs of the parties.

4. Adequacy of Ethical Standards
These mediators understood that they needed to comply with the rules and
agreements about confidentiality, neutrality, impartiality, fairness, self-
determination, informed consent, and generally, needed to observe high ethical
standards in the way they conducted the mediation process and themselves
within it.

To them, there were a number of sources of these ethical standards. First, in
their traditional role as a neutral in the mediation process, the traditional
occupation of the neutral may provide standards and requirements. Second,
the SMC and CMC stipulate the standards of neutral conduct required of their
members in the form of a code of practice to which they were asked to subscribe
to. Third, as professionals, they subscribed to their own code of practice. Fourth,
being trained in the mediation process, they ought to be aware of the ethical
considerations and the need to work with integrity.

However, there were several issues which commonly arose during the mediation
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process which the mediators felt that there were no adequate ethical standards
which they could refer to. One such issue was on fairness of the outcome of
the mediation. As a fundamental principle of mediation, the parties are the
negotiators and the mediator is the facilitator. Hence, the parties must be
responsible for their own settlements, and for the decisions they each make in
arriving at the final resolution.

Mediators have the responsibility for ensuring the management – and hence,
the fairness – of the process, and the parties have the responsibility for the
outcome. As a result, the ethical dilemma created was how to preserve parties’
self-determination and party autonomy, and when to intervene to ensure fairness
of the outcome reached.

Confidentiality was one other area which the mediators felt that the standards
of practice and codes of ethics were inadequate to address their ethical
dilemmas in relation to this issue. For example, they explained that caucusing
in mediation had challenged the traditional legal concept of confidentiality.
Therefore, in their opinion, in mediation it was difficult to characterise what
was and what was not, confidential.

The mediators felt that it would be helpful for them to work to a code of
practice which could assist with at least some of the ethical dilemmas that
arose. The Model Standard of Practice for Court Mediators17 and Code of
Ethics for Court Mediators18 which had been established for court purposes in
Singapore do not shed any light on these issues.

This Standard explains in detail the objective and role of court mediation, the
types of mediation conducted, the nature of the mediation process with an
emphasis on quality and training of court mediators. The Code, on the other
hand, explains the general responsibilities of mediators and their responsibilities
to the parties. Mediators are required to comply with these ethical standards,
and they would grapple with handling ethical dilemmas where they find no
relevant codes to guide them.

17 See Appendix C.
18 See Appendix D.
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They felt that today in Singapore, mediation does not yet have an academic
base with an accepted curriculum; hence, there have been no universally
accepted criteria for structuring standards of practice. They also believed that
if mediation was viewed as a distinct and valuable service in its own right
rather than a substitute for legal advice, mediation complemented legal services
and should not be considered as an unauthorized practice of law. This distinction
between mediation practice and legal practice might be made clearer by the
formulation of a set of practice standards for mediators that recognises
mediation as a separate profession on its own.

Recommendations / Suggestions
Based on the results of the findings of this study, it is evident that for mediators
in Singapore to be able to handle the identified ten (10) ethical dilemmas
professionally, the following actions are highly recommended, namely:

1. Train mediators on cross-cultural elements, ethics and how to confront
ethical dilemmas; and

2. Develop standards of practice and rules of conduct to guide specific
responses to ethical dilemmas, and to include cross-cultural content.

1. Training  - Cross-Cultural Elements
The training programmes conducted by the Singapore Mediation Centre (SMC)
and Community Mediation Centre (CMC) prior to appointing mediators to their
respective panels do not have specific modules on the cross-cultural components
in its programme content. It is recommended that such training programmes
planned for mediators must include cross-cultural elements given the fact that
Singapore is a multi-cultural society. However, the cross-cultural content of
these programmes may need to be seriously studied by looking at what others
outside of Asia have done.

There have been scholars who are involved in cross-cultural mediation training
like Lederach19, who have focussed concerns in an international context on
the creation or uncovering of shared values. For example, in mediation training

19 John Paul Lederach, Beyond Prescription: New Lenses for Conflict Resolution Training
Across Cultures, (unpublished article prepared for Interaction ’92 Sharing Common Ground:
Culture in Canada, May 1992, on file with the author).
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for American mediators, participants could also share their own knowledge
and misperceptions of different identity groups as part of the mediation training.
These discussions should be part of the basic mediation training, and should not
be relegated to an advanced form of training on cross-cultural mediation.

This approach to mediation training teach mediators to explore their own reliance
upon “negative cultural myths”20, to learn to identify when such myths are
being relied upon in a mediation session to create ways to talk about the effect
of such negative interpretations in ways that may help the parties to create
new interpretations in the process.21 Hence, mediation training needs to
emphasize several things in order to combat negative cultural myths. Basic
mediation training needs to explore these negative cultural myths, and
interpretations and methods to expand the range of options and alternatives to
be used for all parties regardless of their particular identity or organization.

Based on this, mediators need to be trained to look at situations where these
negative cultural myths arise, and then to analyse whether the disputes in question
will be appropriate for mediation. There are three (3) questions which mediators
should ask to address these negative cultural myths:22

1. First, to examine own negative cultural myths regarding the par t ies
both as members of particular identity or organizational groups and
as individuals. The purpose is to determine whether a broad range of
interpretations could be formed to understand the disputes in question.

2. Second, to assess the parties. Questions should include the part ies’
abilities to speak for themselves and articulate their needs and values
without fear or intimidation, and also analyse what the par t ies  are
seeking in mediation. What are the underlying interests of each party?

20 Gunning, I. R. (1995) refers “negative cultural myths” to prior notions about the behaviour of
categories of people which is negative. By this definition, she attempts to capture those aspects
of the prejudice that thrive in our society which are unconscious. These also include prior ideas
about categories of people which, though in and of themselves do not put the group’s members
in a bad light, still under the circumstances limit any individual group member from being
different than the characterization portrayed in the myth.
21 Gunning, I. R., “Diversity Issues in Mediation: Controlling Negative Cultural Myths”, (1995)
Journal of Dispute Resolution  55, 11-14.
22 Ibid.
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3. Third, to explore whether the parties do share values or understandings
of shared values. What are their definitions of social re la t ions of
each other,  and are  they wil l ing to  accept  and apply
each other’s definitions?

2. Training - Ethics and Handling Ethical Dilemmas
Mediators know that they need to behave ethically during the mediation process.
Yet many may determine individually and in situations what conduct are ethical
and what are not, and how to avoid or handle ethical dilemmas when confronted
in such situations. Some mediators may not even be aware of the ethical aspects
of their actions. Standards of practice cannot address this issue alone; subjective
ethics must be addressed in training programs for mediators to help them
formulate their sense of ethics.

Today, the mediation training programmes conducted by the SMC and CMC
do not ensure the mediators’ awareness of the ethical aspects of the mediation
process, of the mediators’ practices, and how they confront ethical dilemmas
when faced with them. Hence, the recommended mediation training must
address the issue of ethics directly. This involves more than simply discussing
ethical standards which primarily serve as guidelines for mediators’ behaviours.

These training programs should provide advice and guidance to them to confront
the ethical dilemmas they encounter in their mediation practice. In essence,
these programs ought to provide these mediators the practical experience of
such ethical quandaries which often arise during mediation. At the end of the
day, they must develop an awareness of and sensitivity to their role in facilitating
dispute resolution and settlements.

As mediators learn about the ethical dilemmas they may encounter, they can
develop skills for dealing with them. They should know how to anticipate and
recognise ethical problems, and about the constraints of particular situations of
these dilemmas. Furthermore, they need to understand the various options for
dealing with questions of fairness, and intervention in each of these dilemmas.

The approach which is highly recommended is one that uses instructional
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methods when promoting skill development in ethics.23 Mediators are subject
to discussions of professional standards of practice, and subsequently, case
studies could be used to introduce ethical problems in an attempt to promote
discussion of problems and available alternatives.

The other advantage of using case studies is that they encourage mediators to
examine their own ideologies (values, predispositions, and biases) and the
potential effects on mediation issues. With such emphasis on the ethical
component in the training content, mediators ought to become increasingly
aware and be constructively critical of their own ideologies. According to Moore
(1986)24, case studies also facilitate the introduction of ethics into discussion of
the entry stage of mediation25.

In addition to case studies, training programs should use role playing and
simulations to teach subjective ethics. Mediators who undergo this training
should observe simulated mediators and discuss perceived successes and
mistakes. They should also participate in these simulations, both as parties in
dispute, and as mediators. Questions should be used to encourage mediators’
understanding of alternatives, choices, options, and reasons for these choices
and options. Essentially, trained observation, supervision, and discussion are
crucial dimensions of this training process.

The competence of the trainers is one key area which cannot be compromised
in order to realise effective instruction in ethics. These trainers must be skilled
questioners, and their role is to promote critical analysis of mediation situations,
various situations involving ethical dilemmas experience, party-related variables,
and mediators’ dispute resolution ideologies. The trainers’ role is a proactive

23 Walker, G.B., “Training Mediators: Teaching About Ethical Obligations,” (Spring 1988) 19
Mediation Quarterly, 35.
24 Moore, C. W., “Training Mediators for Family Dispute Resolution”. In J.A. Lemmon (ed.)
Successful Techniques for Family Break Up. (1988) 2 Mediation Quarterly, San Francisco:
Jossey-Bass.
25 Ibid. The entry stage includes (1) building personal, institutional, and procedural credibility;
(2) establishing rapport with the disputants; (3) educating participants about the negotiation
process, the role of the mediator, and the function of mediation; and (4) gaining a commitment to
begin mediating.”
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one in order to encourage the examination and discussion of subjective ethics,
rather than dictating behaviours and choices for mediators.

As aptly put by the New South Wales Law Reform Commission,
“Mediators need to behave ethically. Ethical violations are
more likely to result from ignorance and poor training than
intent. Training which addresses substantive ethics and
provides a model of ethical behaviour will promote a more
ethical service for customers.”26

3. Standards of Practice and Rules of Conduct - Ethical Dilemmas and
Cross-Culture

It can be said that standards of practice on mediation practice today in
Singapore27 lack clear direction on specific responses to ethical dilemmas which
confront mediators in their mediation practice, as well as cross-cultural elements.

Owing to the fact that these ethical dilemmas and cultural issues are complex
and complicated in nature, these standards have to be specific to the context in
which they will be used. Today, there are no particular sets of standards which
can provide an adequate remedy for the quandaries which mediators face in
their practice in Singapore.

It is imperative for mediators to make every effort to learn about the cultural
and social expectations and perception of each party in dispute. Essentially,
mediators, like all other professionals, must follow their conscience, common
sense, and their understanding of the ethics of mediation premised upon the
cultural context (including cross-cultural) in which the mediation process takes
place. Rules of Conduct for such a purpose need to be developed for cross-
cultural mediation. Mediators in Singapore must recognise that the perception
of Singaporeans on dispute resolution is based on the impact of cultural
differences in the context of the country’s legal culture.

26 New South Wales Law Reform Commission, Alternative Dispute Resolution: Training and
Accreditations of Mediators, Discussion Paper 21, October 1989, 23.
27 See Appendix C and Appendix D.
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Legal culture28 refers to the values and attitudes which determine the place of
the legal system in the culture of the society as a whole. It determines what
legal structures are used, which legal rules are used, and the application of law
in that society. Hence, in Singapore, even though the country was under the
British rule in the 19th century where English law prevailed, each ethnic
community was governed by its own customary or religious practices. The
Chinese community which has been the dominant race in Singapore handled
their disputes according to its own rules and customs without considering the
courts.

In the absence of such Rules of Conduct, mediators could only rely on their
conscience and common sense. The following set of guidelines29 could be
useful when dealing with cross-cultural mediation:

1. Expect different expectations when parties from differing cultural
background come to the negotiation table in a mediation session.
Responses from parties are subject to different interpretations.

2. Do not assume that what one says is always understood. The same
words spoken in English may be understood differently by people of
differing cultural background, especially where the English language
is not their mother tongue.

3. Listen carefully. Try to understand the underlying interests  of each
party when they come together at the negotiation table.

4. Seek ways of getting both parties to validate the other’s concerns.
5. Be patient, be humble, and be willing to learn.

Conclusion
Mediation practice in Singapore is becoming increasingly demanding both in
the commercial world as well as in communities alike given the multi-cultural
society of this city-state. It is therefore equally important for mediators to arm
themselves with the appropriate professional skills and development. The call

28 Friedman, L., “Legal Culture and Social Development”, (1969) 4 Law and Society Review 1,
29, 34-35.
29 Lim, L.Y., The Theory and Practice of Mediation, Singapore: FT Law & Tax, Asia Pacific,
1997, 211.
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for mediators not to practise mediation in a theoretical vacuum is loud and
clear.

For mediators in Singapore to be elevated to professional status including
accreditation, they need a sound understanding of the theory, practice and
ethics of mediation regardless of their previous professional qualifications,
training and experience. It has also been contended that while there will always
be different levels of skills and professional development in any field, these
skills can be improved with training of the right aspects of the practice. In this
case, training in cross-cultural elements and subjective ethics form the key
content of the training programs for mediators in Singapore.

It is understood that no Standards of Practice nor Rules of Conduct for
mediators can provide full answers for all situations which may transpire in a
mediation session (since much depends on the individual mediator’s subjective
interpretation of the guidelines and own value judgements). It is also understood
that no set of guidelines can attempt to itemise the way in which a mediator
ought to behave in all the situations which might arise during a mediation session.
However, it is essential that these fundamental questions of ethical choices,
competing values are confronted, shared, examined, prioritised, and fully
addressed in training programmes for mediators to assist in the handling of
ethical dilemmas faced by these mediators.

In closing, the excerpts below encapsulate the true essence of this study:

“Mediation is not only about resolving individual conflicts, it
also has a loftier and larger objective of achieving an
important societal goal in building a harmonious community.”

Assoc Prof Lim Lan Yuan, PBM, PPA, JP

“It is my hope that more Singaporeans will avail themselves
to non-litigious forms of dispute resolution such as mediation
to resolve their disputes.”

Prof S Jayakumar
Deputy Prime Minister and Minister for Law

Republic of Singapore
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“A mediation culture will go a long way in preserving the
chords that bind our Singaporean community.”

Assoc Prof Ho Peng Kee
Senior Minister of State for Law and Home Affairs

Republic of Singapore

“There would be no more moral dilemmas if moral principles
worked in straight lines and never crossed each other.”

Tom Stoppard, Professional Foul
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1. Pengenalan
Pada umumnya, perbahasan tentang konflik bidang kuasa Mahkamah Sivil dan
Mahkamah Syariah telah lama diberi perhatian dalam penulisan-penulisan
mahupun seminar-seminar yang disampaikan oleh sarjana-sarjana tempatan.1

Namun demikian, perbincangan yang bakal dikupas oleh penulis dalam artikel
ini adalah untuk membincangkan secara spesifik tentang isu konflik bidang
kuasa dalam perkara mengenai pengurusan harta orang Islam di Malaysia,
iaitu yang melibatkan hibah, wakaf, wasiat, zakat dan pembahagian pusaka
secara faraid.

2. Bidang kuasa perkara hibah, wakaf, wasiat dan pusaka di bawah
Perlembagaan Persukutuan

Hibah, wakaf, wasiat, zakat dan pusaka termasuk dalam perkara yang berkaitan
dengan transaksi harta (mal) dan amanah bagi orang Islam. Oleh yang demikian,
ia diletakkan di bawah Jadual Kesembilan, Senarai 2, Senarai Negeri,

1 Antaranya ialah artikel tulisan Anita Abdul Rahim yang bertajuk ‘Konflik Bidang Kuasa Antara
Mahkamah Syariah dan Mahkamah Sivil : Sejauhmanakah Perkara 121(1A) Perlembagaan
Persukutuan Berperanan’, FUU, Jilid 10/1996, Terbitan tak berkala, UKM. Lihat juga artikel
oleh Salleh Buang bertajuk ‘Gerhana Terakhir Mahkamah Syariah’, Massa, 29 Mei-4Jun 1999,
hlm.62-63. Dato’ Abdul Hamid bin Mohamad dalam artikelnya ‘Sistem Kehakiman dan
Perundangan di Malaysia : Satu Wawasan’ [2001] 4 MLJ clxxx; [2001] 4 MLJA 180, juga
membincangkan kedudukan undang-undang Sivil dan undang-undang Islam, Mahkamah Sivil dan
Mahkamah Syariah di Malaysia dan kemungkinan penyatuan kedua-dua mahkamah tersebut.
Selain daripada itu, rujuk juga artikel yang ditulis oleh Narizan Abdul Rahman ‘Bidang Kuasa
Mahkmah dan Konflik Perundangan’dalam buku yang disunting oleh Ahmad Hidayat Buang,
Mahkamah Syariah di Malaysia : Pencapaian dan Cabaran Alaf Baru, Penerbit UM, 2006,
hlm.47-69. Lihat juga Siti Mashitoh Mahamood, Bidang Kuasa Pentadbiran Harta Pusaka di
Malaysia : Perspektif Perundangan Syariah dan Sivil, Prosiding Seminar Kebangsaan Pengurusan
Harta dalam Islam, Percetakan Putrajaya Sdn. Bhd., 2006, hlm : 118
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Perlembagaan Persukutuan. Jadual Kesembilan, Senarai 2, Senarai Negeri,
Perlembagaan Persukutuan antara lain telah memperuntukkan seperti berikut:

‘Kecuali mengenai Wilayah-wilayah Persukutuan Kuala
Lumpur dan Labuan, Hukum Syarak dan undang-undang
diri dan keluarga bagi orang yang menganut agama Islam,
termasuk Hukum Syarak berhubung dengan mewarisi harta
berwasiat dan tak berwasiat, pertunangan, perkahwinan,
nafkah, pengambilan anak angkat, kesahtarafan, penjagaan
anak, pemberian, pembahagian harta dan amanah bukan
khairat, wakaf Islam dan takrif serta peraturan mengenai
amanah khairat dan khairat agama, perlantikan pemegang-
pemegang amanah dan perbadanan bagi orang-orang
mengenai pemberian agama Islam dan khairat, institusi,
amanah dan institusi khairat yang dijalankan semua sekali
dalam negeri, adat istiadat Melayu, zakat, fitrah, baitul mal,
atau hasil agama Islam yang seumpamanya…’  (penekanan
ditambah)

Di bawah Perlembagaan Persukutuan, kuasa membuat undang-undang Islam
diberikan kepada Badan Perundangan Negeri. Mengambil kuasa yang terdapat
dalam Perlembagaan Persukutuan ini jugalah, pihak berkuasa negeri mewujudkan
Enakmen Islam Negeri, dan selaras dengan itu Mahkamah Syariah telah
ditubuhkan.2 Oleh yang demikian, Mahkamah Syariah adalah merupakan suatu
badan khas yang mempunyai bidang kuasa khusus bagi maksud memutuskan
pertikaian berkaitan perkara-perkara tersebut.

Walau bagaimanapun, persoalannya, adakah dari segi perlaksanaannya
Mahkamah Syariah diberi kuasa penuh untuk mendengar serta menyelesaikan
kes-kes berkaitan perkara-perkara tersebut khususnya dalam perkara berkaitan
hibah, wakaf, wasiat dan faraid?

2 Ahmad Ibrahim, Bidang kuasa dan kuasa Mahkamah-mahkamah Syariah : Hakim dan Pegawai-
  pegawai Syariah [1994] Jurnal Hukum 9(2), hlm. 130-164
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3. Kes-kes konflik bidang kuasa mahkamah dalam perkara pengurusan
harta orang Islam (hibah, wakaf, wasiat dan faraid)

Menyorot kembali secara langsung tentang isu konflik bidang kuasa antara
Mahkamah Syariah dan Sivil yang telah banyak dibahaskan dalam perbincangan-
perbincangan sama ada secara langsung atau tidak langsung, penulis
berpendapat bahawa terdapat banyak kes yang boleh dirujuk bagi menjelaskan
isu tersebut. Umpamanya dalam isu berkaitan tuntutan wasiat seperti yang
telah diputuskan dalam kes Amanullah B Haji Ali Hassan v Hajjah Jamilah
Bt Sheik Madar.3 Agak mendukacitakan kerana walaupun perkara wasiat
bagi orang Islam termasuk dalam Senarai 2, Senarai Negeri, namun kes ini
telah diputuskan oleh Mahkamah Sivil iaitu Mahkamah Tinggi Johor Baharu.
Situasi yang serupa juga berlaku di dalam kes Abdul Rahim v Abdul Hameed
& Anor4 di mana, walaupun mahkamah mengakui bahawa wasiat tertakluk
kepada Undang-undang Islam, namun kes ini juga telah didengar dan diputuskan
di Mahkamah Sivil.

Selain daripada itu, campur tangan Mahkamah Sivil dalam perkara berkaitan
undang-undang Islam juga tidak terkecuali berlaku dalam kes Re Dato Bentara
Luar Decd & Anor lwn Hassan Bin Othman  & Anor5 yang melibatkan
undang-undang wakaf sungguhpun sepatutnya ia berada di bawah bidang kuasa
Mahkamah Syariah.

Sepertimana perkara-perkara yang melibatkan wasiat dan wakaf, kewujudan
pertindihan bidang kuasa ini juga jelas tidak terbatas kepada perkara-perkara
yang melibatkan urusan harta amanah orang Islam yang lain sahaja, malah
merangkumi juga perkara berkaitan hibah. Di dalam kes Tengku Haji Jaafar
Ibni Almarhum Tengku Muda Ali & Anor v Govt of Pahang6, Mustak
Ahmed v Abdul Wahid; Sharifah Bibi v Abd Wahid & Ors7 Mahkamah
Sivil tanpa keraguan telah membicarakan seterusnya memutuskan kes-kes

3 [1975] 1 MLJ 30
4 [1983] 2 MLJ 78
5 [1982] 2 MLJ 264
6 [1987] 2 MLJ 74
7 [1987] 2 MLJ 449
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tersebut tanpa mempersoalkan tentang bidang kuasa mahkamah walaupun ia
jelas melibatkan perkara berkenaan pengurusan harta orang Islam. Hal ini secara
kasarnya telah dilihat sebagai menongkah arus peruntukan yang tertera dalam
Jadual Kesembilan, Senarai 1, Senarai Persukutuan fasal 4 (e) (ii) yang telah
secara terang-terangan menjelaskan bahawa ia tidak termasuk di dalam Senarai
Persukutuan. Merujuk kepada Jadual Kesembilan, Senarai 1, Senarai
Persukutuan fasal 4 (e) (ii) Perlembagaan Persukutuan memperuntukkan
bahawa Senarai Persukutuan adalah tidak termasuk:

‘…Islamic personal law relating to …gifts or succession, testate
and intestate...’.(penekanan ditambah)

4. Kedudukan Mahkamah Syariah selepas Pindaan Perkara 121A
Perlembagaan Persukutuan

Jika diperhati secara teliti, kes-kes seperti Tengku Haji Jaafar Ibni Almarhum
Tengku Muda Ali & Anor v Govt of Pahang8, Mustak Ahmed v Abdul
Wahid, Sharifah Bibi v Abd Wahid & Ors,9 Dato Bentara Luar Decd.
Haji Yahya and Anor lwn Hassan and Anor,10 Amanullah B Haji Ali
Hassan v Hajjah Jamilah Bt Sheik Madar11 dan Abdul Rahim v Abdul
Hameed & Anor12 yang melibatkan konflik bidang kuasa seperti yang telah
dibincangkan sebelum  ini, sebenarnya telah diputuskan sebelum pindaan dibuat
terhadap Fasal 121 (A) Perlembagaan Persukutuan pada 10 Jun 1988 (Akta
Perlembagaan (Pindaan) 1988, Akta 704). Ini adalah kerana, sungguhpun pada
dasarnya kuasa Mahkamah Syariah telah diperakui sejak Perlembagaan
Persukutuan digubal pada tahun 1956, iaitu melalui Perkara 145 yang menyebut
bahawa Peguam Negara tidak mempunyai kuasa dalam Mahkamah Syariah
dan menggariskan bidang kuasa yang berada di bawah Mahkamah Syariah
dalam Jadual Kesembilan, pindaan yang dibuat terhadap Perkara 121 (1A)
memperincikan lagi soal berkaitan bidang kuasa Mahkamah Syariah.  Pindaan

8 [1987] 2 MLJ 74
9 [1987] 2 MLJ 449
10 [1982] 2 MLJ 264
11 [1975] 1 MLJ 30
12 [1983] 2 MLJ 78
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kepada Perkara tersebut menjelaskan bahawa Mahkamah Sivil tidak lagi
mempunyai bidang kuasa berkenaan apa-apa perkara di bawah bidang kuasa
Mahkamah Syariah.13 Pindaan ini memperuntukkan bahawa :

‘Mahkamah-mahkamah yang disebut dalam Fasal (1) tidaklah
boleh mempunyai bidang kuasa dengan apa-apa perkara
dalam bidang kuasa Mahkamah Syariah’.

Dengan pindaan ini, nampaknya, kewujudan dan kewibawaan Mahkamah
Syariah telah diiktiraf oleh Perlembagaan Persukutuan dan Mahkamah Syariah
kini telah mempunyai bidang kuasa mutlak untuk memutuskan dan
menyelesaikan kes-kes atau apa-apa perkara yang terletak di bawah bidang
kuasanya. Ini bermakna Mahkamah Sivil tidak lagi boleh membicarakan sesuatu
kes yang terletak di bawah bidang kuasa Mahkamah Syariah. Tujuan pindaan
ini adalah disebabkan terdapat beberapa kes14 di mana Mahkamah Sivil
dahulunya telah membicarakan kes-kes tertentu walaupun perkara asas di dalam
kes tersebut terletak di bawah bidang kuasa Mahkamah Syariah.15 Justeru itu,
pindaan ini telah diharapkan dapat meleraikan pertikaian dan menjelaskan
pengasingan bidang kuasa antara kedua-dua mahkamah. Hasil pindaan telah
diperlihatkan dalam keputusan kes Mohd. Habibullah bin Mahmood lwn

13 lihat hujah Hakim Harun Hashim dalam kes Mohamed Habibullah bin Mahmood lwn Faridah
binti Dato Talib [1992] 1 MLJ 7, hlm. 10 yang menyatakan bahawa Perkara 121 (1A)
Perlembagaan Persukutuan telah memberikan bidang kuasa hanya kepada Mahkamah Syariah
dalam perkara dalam bidang kuasanya. Untuk perbincangan lanjut, lihat Ahmad Ibrahim, ‘The
Amendment to article 121 of the Federal Constitution : Its Effect on Administration of Islamic
Law’ [1989] 2 MLJ xvii. Rujuk juga Tajul Aris Ahmad Bustami, Mohd. Hisham Mohd. Kamal
dan farid Sufian, ‘Menyusuri Kesan Pindaan Perlembagaan’, DBP, 2005
14 Rujuk kes Ainan lwn Syed Abu Bakar[1939] MLJ 209, Commissioner for Religious Affairs,
Terengganu & Lain-lain lwn Tengku Myriam [1969] 1 MLJ 110, Nafsiah lwn Majid [1969] 2
MLJ 174, 175 dan Myriam lwn Mat Ariff [1971] 1 MLJ 265
15 Lihat sebagai contoh, dalam  kes Commissioner for Religious Affairs, Terengganu & Lain-lain
lwn Tengku Myriam yang melibatkan keesahan harta wakaf.  Kes ini telah dirujuk ke Mahkamah
Syariah dan Mufti telah mengeluarkan satu fatwa yang mengisytiharkan wakaf itu sah menurut
hukum syarak. Namun demikian, setelah rayuan dibuat ke Mahkamah Tinggi, hakim telah
memutuskan bahawa wakaf tersebut tidak sah. Menurut hakim Mahkamah Tinggi, tidak terdapat
apa-apa peruntukan dalam Enakmen Pentadbiran Undang-undang Islam Terengganu yang
menyentuh kuasa Mahkamah Tinggi dalam menghuraikan undang-undang Islam.
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Faridah bt Dato Talib16 pada 15 Disember 1992 yang menegaskan bahawa
‘exclusive jurisdiction’ Mahkamah Syariah tidak lagi boleh diganggu oleh
Mahkamah Sivil.17 Penghakiman yang telah dibuat telah menempatkan
Mahkamah Syariah di landasan yang betul, sekaligus memberi nafas baru kepada
perjuangan memartabatkan semula institusi kehakiman Syariah di negara kita.
Hasilnya, pada asasnya pindaan ini jelas memberi bayangan kepada suatu
perkembangan yang amat positif kepada Mahkamah Syariah bagi
memperkukuhkan kedudukannya. Peruntukan yang telah wujud kesan daripada
pindaan ini jelas telah mengiktiraf kedudukan Mahkamah Syariah.

5. Konflik bidang kuasa mahkamah selepas pindaan Perkara 121(1A)
Perlembagaan Persukutuan.

Namun, walaupun setelah mengalami pindaan Perlembagaan, hasil pindaan ini
didapati masih lagi kurang memberi keyakinan justeru masih terdapat pertindihan
dan perebutan bidang kuasa di dalam perkara berkaitan Islam yang terdapat di
dalam Jadual Kesembilan Senarai 2, Senarai Negeri, sedangkan perkara-perkara
tersebut merupakan perkara di bawah bidang kuasa Mahkamah Syariah. Justeru
itu, memandangkan pindaan ini masih belum konklusif untuk menghalang atau
menyelesaikan konflik bidang kuasa di kedua-dua mahkamah, penulis berusaha
menghimpunkan beberapa alasan utama yang dikira sebagai penyebab konflik
ini berpanjangan.

a) Akta Probet dan Pentadbiran 1959
Undang-undang pentadbiran harta pusaka yang terpakai ke atas orang-orang
Islam di Malaysia adalah Akta Probet dan Pentadbiran 1959 dan Akta Harta
Pusaka Kecil (Pembahagian) 1955. Akta ini akan diguna pakai dalam perkara-

16 [1992] 2 MLJ 793. Mohd Azmi dalam kes ini telah dengan jelas menolak rumusan dalam kes
Shahamin [1991] 3 CLJ 220, yang berpendapat bahawa Undang-undang Pentadbiran Ugama
Islam 1959 (Pulau Pinang) secara jelas telah member i bidang kuasa kepada Makamah Syariah
atas perkara penjagaan, matlamat tersebut tidak tercapai kerana Parlimen telah gagal memberikan
kesan kebelakang kepada pindaan Perkara 121 (1A) tersebut.
17 Salleh Buang dalam artikel ‘Historic Judgement On Article 121 (1A) of the Federal Constitution,
Case Comment on Mohd Habibullah bin Mahmood v Faridah Dato’ Talib’, Malaysian Law
News, February 1993, hlm.11-16, telah menyatakan bahawa kes Habibullah ini amat penting
kerana ia telah menolak beberapa keputusan kehakiman sivil yang memutuskan bahawa pindaan
Perlembagaan perkara 121(1A) tidak member bidang kuasa eksklusif kepada Mahkamah Syariah
dan pada masa yang sama tidak menjejaskan kuasa Mahkamah Sivil.
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perkara yang melibatkan peninggalan harta berwasiat dan tak berwasiat dan
dalam urusan pentadbiran dan pembahagian harta pusaka si mati termasuk
harta alih dan tak alih.18

Akta Probet dan Pentadbiran 1959 yang telah dikuatkuasakan pemakaiannya
di seluruh Semenanjung Malaysia pada 1 Februari 1960 menggariskan prosedur
bagaimana surat kuasa probet atau surat kuasa mentadbir sama ada berwasiat
ataupun tidak boleh dikeluarkan iaitu melalui permohonan yang dibuat kepada
Pendaftar Mahkamah Tinggi.19 Jika seseorang meninggal dunia dan
meninggalkan wasiat, seluruh asetnya akan diletak hak di bawah wasinya
(executor). Manakala jika seseorang meninggal dunia tanpa wasiat, seseorang
terutamanya yang terdiri daripada kalangan ahli keluarganya perlu membuat
permohonan untuk mendapatkan surat kuasa mentadbir.20

Di dalam kes berkaitan tuntutan harta pusaka iaitu Jumaaton dan satu lagi
lwn Raja Hizaruddin,21 persoalan yang timbul adalah sama ada penentang
yang merupakan pemilik berdaftar lebih daripada 11 juta saham dikira sebagai
pemilik mutlak ataupun hanya sebagai pemegang amanah kepada bapanya, si
mati. Sekiranya penentang merupakan pemilik mutlak (melalui hibah), isu
pembahagian saham tersebut tidak akan timbul sama sekali. Sehubungan itu,
mahkamah perlu mengenalpasti bahawa sama ada pemilikan saham oleh
penentang hanya sebagai amanah ataupun pemberian hibah. Bagi menyelesaikan
isu yang berbangkit, mahkamah terlebih dahulu perlu menentukan sama ada ia
mempunyai bidang kuasa bagi mendengar kes ini memandangkan ia mempunyai
kaitan dengan perkara probet dan pentadbiran. Mahkamah Syariah walau
bagaimanapun kemudiannya telah memutuskan bahawa ia tidak mempunyai
bidang kuasa untuk memutuskan perkara tersebut kerana perkara probet dan

18 Tajul Aris Ahmad Bustami, Mohd Hisham Mohd Kamal, Farid Sufian Shuaib, Kaedah
   Perundangan Bidang kuasa dan Tatacara Mahkamah Syariah, DBP, 2005, hlm: 39
19 Mohd Zamro Muda & Mohd Ridzuan Awang, Undang-undang Pusaka Islam : Perlaksanaannya
  di Malaysia, UKM, 2006, hlm : 191
20 Lihat seksyen 30, Akta Probet dan Pentadbiran 1959. Oleh yang demikian, dalam kes kematian
    berwasiat, isu probet tidak akan timbul.
21 [1998] 6 MLJ 556
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pentadbiran jelas tertakluk di bawah bidang kuasa Mahkamah Tinggi Sivil.22

Fasal 4 (e)(i) Jadual Kesembilan, Senarai 1, Senarai Persukutuan di dalam
Perlembagaan Persukutuan menyatakan bahawa :

Undang-undang dan acara sivil dan jenayah dan pentadbiran
keadilan termasuk:-
(e) tertakluk kepada perenggan (ii), perkara-perkara yang berikut:-
(i) ... pewarisan harta berwasiat dan tidak berwasiat, probet
dan surat mentadbir pesaka ...

Dalam hal ini Sheikh Ghazali selaku Ketua Hakim telah menyatakan :

22 Hakim di dalam kes ini antaranya telah merujuk kepada kes Mohamed Habibullah bin Mahmood
lwn  Faridah bte Dato Talib [1992] 2 MLJ 793 dan Daliph Kaur lwn Pegawai Polis, Bukit
Mertajam [1992] 1 MLJ 7 dan berkata : Adalah jelas bahawa tujuan Parlimen dengan adanya
Perkara 121(1A) ialah untuk menyingkir bidang kuasa Mahkamah-mahkamah Tinggi di dalam
mana-mana perkara yang termasuk di dalam bidang kuasa Mahkamah Syariah. Oleh kerana itu,
saya berpendapat bahawa apabila ada cabaran kepada bidang kuasa pendekatan yang betul
adalah pertama sekali melihat sama ada Mahkamah Syariah mempunyai bidang kuasa dan bukan
sama ada badan perundangan negeri mempunyai kuasa memperuntukkan undang-undang yang
memberi bidang kuasa kepada Mahkamah Syariah. Kesahan undang-undang negeri hanya boleh
dipersoalkan di dalam prosiding berasingan di bawah Perkara 4(3) Perlembagaan Persukutuan.
Pendapat ini sebenarnya dibuat oleh hakim bagi menyangkal hujah peguam syarie bagi pihak
perayu yang bergantung kepad keputusan Hakim Abdul Kadir Sulaiman dalam kes Md Hakim
Lee v Majlis Agama Islam, Wilayah Persukutuan, Kuala Lumpur [1998] 1 MLJ 681 yang
menyebut : ‘Pada pendapat saya setelah merujuk kepada perkara 74 dan perenggan 1 Senarai
Negeri dalam Perlembagaan, bidang kuasa Mahkamah Syariah adalah lebih luas dari apa yang
diberi dengan nyata kepadanya oleh badan perundangan negeri yang berkenaan. Mahkamah
Syariah hendaklah mempunyai bidang kuasa ke atas orang-orang yang menganut ugama Islam
mengenai mana-mana perkara yang termasuk di dalam perenggan 1 itu. Ia tidak dihadkan kepada
apa yang telah diperuntukkan dengan nyata… fakta bahawa badan perundangan telah diberi
kuasa membuat undang-undang akan tetapi dia belum berbuat demikian, tidak akan menjejas dari
kenyataan bahawa perkara-perkara itu termasuk di bawah bidang kuasa Mahkamah Syariah,
seperti yang dinyatakan dalam perenggan 1 Senarai Negeri dan bidang kuasa yang mana telah
ditarik keluar dari mahkamah-mahkamah yang disebut di Perkara 121(1A) Perlembagaan. Jika
badan perundangan negeri belum lagi membuat undang-undang khusus dalam perkara itu, ia
adalah termasuk dalam kuasanya membuat demikian pada masa hadapan di bawah peruntukan
74 Perlembagaan Persukutuan. Oleh kerana itu, apabila perkara itu dipertikaikan bidang kuasa
itu adalah kepunyaan Mahkamah Syariah dan bukan kepunyaan mahkamah yang disebut dalam
perkara 121(1A) walaupun tidak terdapat peruntukan khas dalam enakmen-enakmen negeri
mengenai perkara itu pada masa isu itu timbul.’
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‘Di bawah Perlembagaan Malaysia sungguhpun hukum
syarak dan undang-undang diri dan keluarga bagi orang-
orang yang menganut ugama Islam, termasuk hukum syarak
berhubung dengan mewarisi harta berwasiat dan tak
berwasiat diletakkan dalam senarai negeri, probet dan surat
mentadbir pusaka adalah masih dalam Senarai Persekutuan.’

Menyedari hal itu, oleh yang demikian, Hakim Sheikh Ghazali dengan berat
hati terpaksa membuat keputusan bahawa Mahkamah Syariah tidak mempunyai
bidang kuasa untuk mendengar pertikaian kes tersebut di dalam hujahnya
berkata:

’Akan tetapi oleh kerana perkara-perkara itu (hibah)
biasanya terlibat dengan probet dan surat mentadbir pusaka,
pertikaian mengenai perkara-perkara itu perlu diselesaikan
di mahkamah sivil, yang diberi kuasa mengenai probet dan
mentadbir pusaka itu. Apabila seorang Islam meninggal dunia
dan meninggalkan harta, tindakan perlu diambil untuk
mendapatkan probet atau surat mentadbir pusaka dari
mahkamah sivil dan pertikaian mengenai perkara-perkara
yang disebut di s 46(2)(butir-butir v, vii, viii dan ix itu)
biasanya diselesaikan di mahkamah sivil dalam perkara
probet atau surat mentadbir pusaka itu’.

Oleh yang demikian, setelah meneliti penghakiman yang dibuat, jelas
menunjukkan bahawa perundangan yang terlibat bagi perkara probet dan
pentadbiran ialah di bawah Senarai Kuasa Perundangan Persukutuan yang
dikenali sebagai Akta Probet dan Pentadbiran 1959 dan aplikasi akta ini juga
tidak dikecualikan kepada orang Islam.  Ini jelas seperti yang dikatakan oleh
Hakim Low Hop Bing di dalam kes In The Estate of Tunku Abdul Rahman
Putra Ibni Almarhum Sultan Abdul Hamid:23

‘Parliament has also, in her wisdom, enacted the Probate and
Administration Act 1959 to deal with matters relating to probate

23 [1998] 4 MLJ 623
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and administration. This Act is an Act of general application
to both Muslims and non-Muslims alike, as opposed to other
statutes which have a clause limiting its application to non-
Muslims, eg see s 2(2) Wills Act 1959; s 2 Distribution Act
1958; s 31 Adoption Act 1952’.

Hakim yang sama juga telah menegaskan :

‘In my judgment, our High Court is empowered to deal with
matters of ‘probate and administration’ involving estates of
Muslims’.

Jika dihalusi secara terperinci, keterlibatan secara tidak langsung mengenai isu
probet dan pentadbiran dalam sesuatu kes telah menjadi halangan bagi
Mahkamah Syariah untuk menyelesaikan masalah seterusnya mencetuskan
konflik bidang kuasa. Pada pendapat penulis, Mahkamah Syariah tidak
seharusnya beranggapan bahawa perkara yang dibincangkan dalam kes
Jumaaton tidak termasuk dalam bidang kuasanya kerana perkara asas (subject
matter) dalam kes tersebut adalah tuntutan harta pusaka yang melibatkan sama
ada mengenai harta amanah atau hibah dan bukannya probet dan pentadbiran.24

Setelah melalui konflik bidang kuasa selama lebih dua dekad25isu konflik bidang
kuasa nampaknya semakin serius dan kemuncak isu ini telah dibincangkan di
dalam satu kes terbaru berkaitan hibah iaitu Latifah Bt Mat Zin lwn Rosmawati
Binti Sharibun dan Roslinawati Binti Sharibun.26 Di dalam kes ini, pertikaian
telah wujud berkaitan wang simpanan bersama di antara Dato’ Sharibun (si
mati) dengan Latifah yang merupakan isteri serta perayu. Perayu telah

24 Lihat penghakiman Hakim Haidar Mohd Noor di dalam Mahkamah Persukutuan melalui kes
Majlis Ugama Islam  Pulau Pinang dan Seberang Perai lwn Shaikh Zolkaffily Shaikh Natar dan
yang lain [2003] 3  MLJ 705  yang telah menggunakan pendekatan berdasarkan kepada perkara
asas (subject matter).
25 seperti yang telah diakui oleh Y.A Hakim Dato’ Abdul Hamid Bin Hj Mohamad di dalam
penghakiman kes Latifah Bt Mat Zin lwn Rosmawati Binti Sharibun dan Roslinawati Binti
Sharibun, yang telah dibicarakan pada 25 Julai 2007 yang lalu.
26 [2007] 5 MLJ 101
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memohon kepada mahkamah supaya mengisytiharkan bahawa wang simpanan
bersama (joint account) di antara beliau dan si mati adalah merupakan suatu
hibah daripadi si mati memandangkan perayu mempunyai hak untuk
menggunakan wang tersebut secara bebas semasa hidup si mati. Responden
selaku anak-anak dan benifisiari kepada si mati membantah dan menuntut
bahawa wang simpanan tersebut sebagai harta pusaka. Mahkamah Tinggi telah
memutuskan bahawa wang tersebut tidak termasuk di dalam kategori hibah
mengikut undang-undang Islam. Perayu kemudiannya telah merayu di
Mahkamah Rayuan mempertikaikan bahawa isu dalam kes ini adalah melibatkan
undang-undang perbankan dan kontrak yang melibatkan undang-undang probet
dimana Mahkamah Sivil berkompeten untuk mendengar. Walau bagaimanapun,
mahkamah telah menolak hujah ini dan memutuskan bahawa perkara di dalam
kes ini adalah hibah di bawah undang-undang Islam. Justeru itu mahkamah
mendapati bahawa ia adalah di bawah bidang kuasa Mahkamah Syariah.
Rayuan kemudiannya telah dipanjangkan ke Mahkamah Persukutuan. Kes ini
telah didengar oleh Hakim Dato’ Abdul Hamid Bin Hj Mohamad yang
kemudiannya telah bersetuju dengan keputusan Mahkamah Rayuan dan
menolak permohonan kes ini. Dalam penghakiman setebal 54 helai yang
dipersutujui bersama dua hakim lagi yang sama-sama membicarakan kes ini,
iaitu Dato’ Arifin Zakaria dan Dato’ Augustine Paul FCJ, beliau secara panjang
lebar telah mengetengahkan beberapa perkara penting iaitu :

1) Hujah oleh peguam perayu yang menyatakan bahawa
undang-undang berkaitan hibah perlu dibuat sebelum ia boleh
dilaksanakan adalah tidak munasabah.

2) Di dalam pertikaian perkara hibah yang melibatkan isu
probet, forum yang paling berkompeten dalam
menyelesaikan isu tersebut adalah Mahkamah Syariah
walaupun perkara probet terletak di bawah bidangkuasa
Mahkamah Sivil.

Koram Mahkamah Persukutuan yang terdiri daripada Hakim Abdul Hamid
Mohamad, Hakim Arifin Zakaria dan Hakim Augustine Paul telah sepakat
menegaskan pendirian bahawa Mahkamah Syariah tidak mempunyai bidang
kuasa dalam perkara berkaitan probet dan pentadbiran.
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Pada hemat penulis, keputusan kedua-dua kes tersebut membawa implikasi
bahawa, walaupun Badan Perundangan Negeri diberi kuasa untuk membuat
undang-undang mengenai perkara-perkara tersebut dalam Senarai 2, Senarai
Negeri, dan mengenai perkara-perkara yang tersebut dalam perundangan
Senarai Bersama, namun, hakikat bahawa sesuatu perkara itu disebut dalam
Senarai 2 tidak bererti bahawa Mahkamah Syariah mempunyai bidang kuasa
mengenainya.  Badan Perundangan Negeri mestilah terlebih dahulu membuat
undang-undang memberi kuasa mengenai perkara tersebut kepada Mahkamah
Syariah. Selepas itu barulah Mahkamah Syariah akan mempunyai bidang kuasa
mengenai perkara tersebut.

Oleh yang demikian, membincangkan aspek perkara hibah, Undang-undang
Negeri yang perlu dirujuk ialah Enakmen Pentadbiran Hal Ehwal Agama Islam
Negeri bagi memastikan sama ada menganugerahkan bidang kuasa terhadap
perkara hibah kepada Mahkamah Syariah atau sebaliknya. Oleh yang demikian,
jika tiada peruntukan jelas yang menganugerahkan bidang kuasa tersebut kepada
Mahkamah Syariah, maka bidang kuasa tersebut jelas terletak di bawah
Mahkamah Sivil.

Justeru itu, Hakim Dato’ Abdul Hamid dalam hujah beliau menyarankan agar
pihak yang terlibat mengambil langkah membawa kes tersebut kepada
Mahkamah Syariah bagi menyelesaikan isu hibah  dan penentuan bahagian,
manakala penyelesaian perlu dibuat di Mahkamah Sivil bagi menangani masalah
dalam isu pentadbiran, seterusnya isu pembahagian harta. Menurut beliau,
walaupun cara ini akan mengakibatkan penyelesaian kes yang dibawa memakan
masa yang lama serta melibatkan kos yang lebih, namun  setakat ini ’double
proceeding’ adalah satu-satunya pilihan yang ada bagi menangani isu serupa.
Ini jelas kerana Mahkamah Sivil dan Mahkamah Syariah perlu terikat kepada
hanya bidang kuasa yang dianugerah kepada masing-masing melalui Jadual
Kesembilan Perlembagaan Persukutuan.

Penulis tidak merasakan apa-apa kelainan dalam penghakiman yang dikeluarkan
oleh Hakim Dato’ Abdul Hamid ini memandangkan beliau sebelum ini telah
beberapa kali pernah meluahkan buah fikiran yang serupa berhubung isu
sedemikian. Ini dapat dilihat di dalam kes Lim Chan Seng lwn. Pengarah
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Jabatan Agama Islam Pulau Pinang & 1 yang lain27, di Mahkamah Tinggi
Pulau Pinang, hakim yang sama berpendapat bahawa :

‘Mahkamah Syariah bukan diwujudkan oleh Hukum Syarak.
Sebaliknya ia diwujudkan oleh undang-undang bertulis
Parlimen dan Dewan Undangan Negeri iaitu melalui
Perlembagaan Persekutuan, Akta-akta Parlimen dan
Enakmen-Enakmen Negeri. Oleh kerana inilah keadaannya,
untuk menentukan bidang kuasa Mahkamah Syariah, adalah
perlu untuk merujuk kepada undang-undang tersebut dan
melihat samada bidang kuasa dalam sesuatu perkara itu
diberi kepada Mahkamah Syariah ataupun Mahkamah Sivil’.

Hakim yang bijaksana ini sebenarnya telah mengkritik penghakiman Mahkamah
Agung di dalam kes Isa Abdul Rahman lwn Majlis Agama Islam Pulau
Pinang28 dengan berkata :

’Apakah perkara yang patut ditimbang untuk memutuskan
sama ada Mahkamah Syariah mempunyai bidang kuasa atau
tidak terhadap sesuatu kes? Perkara kes (subject matter) atau
jenis perintah yang dipohon? Jika jenis perintah yang
dipohon menjadi pertimbangan, maka tindakan-tindakan
yang mengikut perkara kesnya terletak di bawah bidang
kuasa Mahkamah Syariah (misalnya hak penjagaan) boleh
dimulakan di Mahkamah Sivil hanya dengan memasukkan
satu prayer untuk injunksi.’

27 [1996] 3 CLJ. Pandangan ini juga diulangi dalam kes Abdul Shaikh bin Md Ibrahim lwn
Hussein bin Ibrahim [1999] 5 MLJ 618
28 Pendekatan yang sama juga turut diambil dalam kes Shaikh Zolkaffly Shaikh Natar dll lwn
Majlis Agama Islam Pulau Pinang di mana hakim Mahkamah Tinggi dan Mahkamah Rayuan
bersetuju dengan menjelaskan bahawa:‘Sekiranya ada pertikaian bidang kuasa di Mahkamah
Tinggi Sivil, perkara pokok yang perlu dilihat ialah bukannya Mahkamah Tinggi Sivil mempunyai
bidang kuasa ataupun tidak, tetapi sama ada bidang kuasa itu terletak dalam Mahkamah Syariah.’
Bidang kuasa Mahkamah Syariah diberi oleh perundangan negeri tetapi sekiranya perundangan
negeri tidak menganugerahkan bidang kuasa tersebut (Senarai Negeri) kepada Mahkamah Syariah,
maka dengan sendirinya bidang kuasa Mahkamah Syariah terkeluar dari mengendalikan perkara
tersebut, dan bidang kuasa tidak sama sekali diperolehi secara tersirat.’Lihat juga kes Azizah bt
Shaikh Ismail & Anor v Fatimah bt . Shaikh Ismail & Anor [2004] 2 MLJ 529
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Selain daripada itu, bagi mengelakkan orang Islam daripada terus terbelenggu
dengan Akta Probet dan Pentadbiran 1959 yang menjadi satu faktor konflik
bidang kuasa yang boleh mengakibatkan perkara pokok dalam sesuatu kes
(seperti isu hibah di dalam kes Jumaaton) tidak dapat diputuskan di Mahkamah
Syariah, pemakaian Akta Probet dan Pentadbiran 1959 perlu diperluaskan
kepada Mahkamah Syariah jika ia melibatkan orang Islam. Dengan erti kata
yang lain, walaupun sesuatu pertikaian berkait dengan isu probet dan pentadbiran,
jika melibatkan perkara di bawah Senarai 2, Senarai Negeri, kuasa boleh
diberikan kepada Mahkamah Syariah bagi mendengar dan memutuskan perkara
tersebut.

Pandangan ini adalah juga berdasarkan penghujahan dalam kes Jumaaton yang
berbunyi :

‘Sungguhpun kami mengalu-alukan usaha peguam syarie
bagi pihak perayu untuk mencuba meluaskan bidang kuasa
mahkamah Syariah, kami dukacita tidak dapat menerima dan
meluluskan hujahnya selagi terdapat sekatan-sekatan yang
telah disebutkan mengenai kuasa mahkamah sivil dalam
perkara probet dan pentadbiran harta pusaka yang diberi
kepadanya oleh Perlembagaan Malaysia dan Akta Probet
dan Pentadbiran 1959. Usaha hendaklah dibuat supaya
kuasa itu yang sekarangnya diberi kepada mahkamah sivil
dipindahkan apabila melibatkan orang Islam kepada
mahkamah Syariah, yang mungkin lebih layak memutuskan
perkara-perkara itu’.

Pandangan sedemikian sebenarnya telah lama disuarakan oleh Prof. Ahmad
Ibrahim :29

‘At present although the Federal Constitution provides that
the Islamic Law relating to succession, testate and intestate,

29 lihat Kertas Kerja Bertajuk : Perkembangan Terkini Pentadbiran Undang-undang Islam di
Malaysia, International Seminar on the Administration of Islamic Law (Seminar Antarabangsa
Pentadbiran Undang-undang Islam), Julai 23 & 24 1996
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comes within the State List and so within the jurisdiction of
syariah courts. In fact because probate and letter of
administration are placed in the Federal List it’s the civil court
which have jurisdiction to deal with the administration of
muslim estates. This has created an unsatisfactory state of
affairs as the judges of the civil courts are not familiar with
the Islamic Law of succession. The result of this and because
of the delay in dealing with such cases is that many estates
are left unadministered and when they come to be divided,
the division is into minute shares in the land’.

Selain daripada itu, penulis berpendapat, kuasa bagi mendengar isu berkaitan
probet dan pentadbiran perlu diperluaskan memandangkan ia merupakan
perkara yang mempunyai hubung kait dengan isu-isu yang lain seperti hibah,
wasiat dan pembahagian pusaka orang Islam. Ini adalah berdasarkan kepada
ayat dalam Senarai Satu Senarai Persukutuan pada perenggan 4(ii)(e) yang
merupakan pengecualian kepada perenggan (i) yang berbunyi :-

(ii) perkara-perkara yang tersebut dalam perenggan (i)
tidak termasuk undang-undang diri orang Islam
berhubung dengan ...pemberian atau pewarisan harta
berwasiat dan tidak berwasiat. (penekanan ditambah)

Justeru itu, penulis berpendapat bahawa perkataan ‘berhubung’ di dalam
perenggan di atas membawa maksud bahawa perkara-perkara yang berhubung
dengan isu pemberian (hibah) seperti perkara probet dan pentadbiran yang
terpaksa diselesaikan bagi memutuskankan isu hibah (seperti dalam kes
Jumaaton) perlu diperluaskan bidang kuasa pendengarannya kepada mahkamah
yang memutuskan isu hibah itu sendiri, iaitu Mahkamah Syariah.

Perkataan yang sama juga telah disebut di dalam Senarai 2, Senarai Negeri
yang memperuntukkan bahawa :

‘Kecuali mengenai Wilayah-wilayah Persukutuan Kuala
Lumpur dan Labuan, Hukum Syarak dan undang-undang
diri dan keluarga bagi orang yang menganut agama Islam,



The Journal of the Malaysian Bar

88 (2008) XXXVIII No 1
Konflik Bidang Kuasa Mahkamah dalam

Pengurusan Harta Orang Islam

termasuk Hukum Syarak berhubung dengan mewarisi harta
berwasiat dan tak berwasiat, pertunangan, perkahwinan,
nafkah, pengambilan anak angkat, kesahtarafan, penjagaan
anak, pemberian, pembahagian harta dan amanah bukan
khairat, wakaf Islam dan takrif serta peraturan mengenai
amanah khairat dan khairat agama, perlantikan pemegang-
pemegang amanah dan perbadanan bagi orang-orang
mengenai pemberian agama Islam dan khairat, institusi,
amanah dan institusi khairat yang dijalankan semua sekali
dalam negeri, adat istiadat Melayu, zakat, fitrah, baitul mal,
atau hasil agama Islam yang seumpamanya…’ (penekanan
ditambah)

Oleh yang demikian, penulis beranggapan bahawa perkara probet dan
pentadbiran yang muncul sekali dengan isu-isu hibah dan faraid bagi orang-
orang Islam wajar ditafsirkan sebagai ’berhubung’ dengan perkara tersebut
dan justeru itu,  ia termasuk di bawah Senarai Negeri.30 Tafsiran ini boleh
memberikan bidang kuasa kepada Mahkamah Syariah bagi memutuskan
pertikaian seperti kes Jumaaton dan kes Latifah.

Penulis juga merasakan pendekatan seperti di dalam kes Md Hakim Lee lwn
Majlis Agama Islam Wilayah Persukutuan Kuala Lumpur,31Daliph Kaur

30 Untuk perbincangan yang lebih lanjut, rujuk Mohammed Imam, Probate and Administration
of A Muslim’s Estate In Malaysia- Legislative Competence And Syariah/Civil Court Jurisdiction,
Malaysian Journal of Law and Society, Jilid 2 (1998) hlm.123-138. Di dalam artikel tersebut,
penulis antaranya dipetik sebagai berkata : ‘The state legislatures have exclusive power to make
law on “Islamic law and personal and family law of person professing the religion of Islam
including the Islamic law relating to succession, testate and intestate…(item 1 of the State List).
Here there is no mention of ‘probate and letters of administration’. The word ‘Islamic law
relating to’ are significant and it is suggested that they include within them the ‘probate and
administration’ aspects of the rules of Islamic law relating to ‘succession, testate and intestate’,
as the rules of Islamic law make no such distinction between the two.’ Lihat juga Tajul Aris
Ahmad Bustami , ‘Bidang Kuasa Mahkamah Syariah dalam Kes Pewarisan: Satu Analisis Kritikal
ke Atas Kes Jumaaton lwn Raja Hizaruddin’ dalamTajul Aris Ahmad Bustami, Mohd Hisham
Mohd Kamal, Farid Sufian Shuaib, Kaedah Perundangan Bidang kuasa dan Tatacara Mahkamah
Syariah, DBP, 2005, hlm: 42
31 [1998] 1 MLJ 681
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lwn Pegawai Polis Daerah Bukit Mertajam dan Satu lagi32dan disokong
oleh kes Lina Joy v Majlis Agama Islam Wilayah Persekutuan &
Ors.33boleh dipakai bagi menyelesaikan masalah tersebut. Hakim yang membuat
keputusan dalam kes ini mengambil pendekatan bahawa Mahkamah Syariah
mempunyai bidang kuasa walaupun tiada peruntukan jelas (no express
provision). Oleh yang demikian, Mahkamah Sivil melalui cara ini telah cuba
menyelesaikan konflik pertindihan bidang kuasa. Pendekatan ini juga dapat
dilihat di dalam keputusan hakim Wan Adnan dalam kes Soon Singh lwn
PERKIM34 yang kemudiannya di sahkan oleh Mahkamah Persukutuan. Penulis
berharap agar Mahkamah Syariah boleh menggunakan bidang kuasa tersirat
yang diberi dalam kes Soon Singh35 walaupun perkara berkaitan probet terletak

32 [1992] 1 MLJ, hakim dalam kes ini berkata : The jurisdiction of the Syariah courts given by the
Act, in the light of the provisions provided by para 1 of List II mentioned earlier, cannot in any
way limit the wider jurisdiction of the courts to deal over persons professing the religion of
Islam in respect of any of the matters included in para 1 thereof, as construed narrowly by my
learned brother in Lim Chan Seng, by the mere fact that the jurisdiction to decide on the matter
of the application of the plaintiff here is not soexpressly stated in the Act. If I may call, the wider
jurisdiction given by para 1 of List II to the Ninth Schedule to the Constitution is the jurisdiction
inherent in the Syariah court, subject of course to the right to exercise that jurisdiction being
expressly given by the Act which power is within the competency of the legislature to do unde
art. 74.
33 [2007] 3 AMR 693
34 [1992] 1 MLJ 690. Mahkamah Sivil telah mengiktiraf  bahawa Mahkamah Syariah mempunyai
bidang kuasa dalam kes murtad. Ini kerana, bidang kuasa tersebut terletak di bawah bidang kuasa
Mahkamah Syariah walaupun tiada peruntukan keluar Islam dalam Enakmen undang-undang
Pentadbiran Agama Islam Kedah 1962. Bidang kuasa tersebut diberi kepada Mahkamah Syariah
secara tersirat (implication).
35 Pendekatan dalam kes ini telah disokong oleh hakim Zulkifli, Raus Shariff dan Heliliah di
dalam kes Wan Khairani [2008] 1 MLJ 164 dengan menyatakan bahawa keputusan Hakim Wan
Adnan (yang selepas itu dikekalkan oleh Mahkamah Persukutuan oleh Hakim Abdul Kadir
Sulaiman [1999] 1 MLJ 489) yang tidak mengikut keputusan kes Lim Chan Seng amat dihormati.
Pendekatan luas yang telah diambil ini adalah selari dengan peruntukan seksyen 17 Akta Intepretasi
1984 dan 1967 yang menyebut : ‘In the interpretation of a provision of an Act, a construction
that would promote the purpose or object underlying the Act (whether that purpose or object
is expressly stated in the Act or not) shall be preferred to a construction that would not promote
that purpose or object.’
Oleh yang demikian, Hakim dalam kes Wan Khairani telah menolak penghakiman Hakim Harun
Hashim dalam kes Mohd Habibullah yang telah berhujah seperti berikut (hlm. 800) : ‘I am
therefore of the opinion that when there is a challenge to jurisdiction, as here, the correct
approach is firstly to see whether the Syariah court has jurisdiction and not whether the  state
legislature has power to enact the law conferring  jurisdiction on the Syariah court. (Emphasis
added.)’
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di bawah bidang kuasa Mahkamah Sivil, tetapi dalam perkara mengenai harta
orang Islam, Mahkamah Syariah dirasakan perlu mengambil peluang
menggunapakai kuasa tersirat ini. Ini bagi mengelakkan masyarakat daripada
hilang kepercayaan kepada sistem kehakiman negara yang berpunca daripada
ketidakupayaan mana-mana mahkamah (sama ada Mahkamah Syariah atau
Mahkamah Sivil ) bagi mendengar pertikaian mereka,36 sedangkan selama ini,
mahkamah adalah satu-satunya pada pandangan mereka merupakan satu-
satunya tempat terakhir dalam mencari keadilan.

a) Konflik kerana kekangan Akta Relif Spesifik 1950
Konflik bidang kuasa juga nampaknya belum dapat diselesaikan di dalam kes
yang melibatkan permohonan remedi-remedi yang hanya boleh diperolehi
daripada Mahkamah Sivil. Dalam hal ini situasi yang sama berlaku jika penerima
hibah mahu menuntut apa-apa perintah seperti injunksi atau perlaksanaan spesifik
bagi mempertahankan haknya, persoalan konflik bidang kuasa mahkamah juga
akan timbul memandangkan remedi-remedi ini adalah di bawah bidang kuasa
Mahkamah Sivil.

Merujuk di dalam kes Majlis Agama Islam Pulau Pinang lwn Isa Abdul
Rahman & Satu Yang Lain,37 pertikaian berkenaan tanah wakaf telah timbul
setelah plaintif membeli lot-lot tanah itu dan defendan pula mempunyai
perancangan membina masjid di tempat yang sama. Hakim dalam kes ini
memutuskan bahawa tidak terdapat sebarang peruntukan dalam Undang-
undang Pentadbiran Agama Islam Pulau Pinang yang menunjukkan Mahkamah

Dengan itu hakim dalam kes Wan Khairani ini telah berpendapat bahawa: ‘We need therefore to
give effect to the purpose or object of the amendment to art 121 of the Constitution. As
correctly stated by Abdul Kadir Sulaiman, J for which we agree, we requite what his Lordship
said: The fact that the plaintiff may not have his remedy in the Syariah court would not make the
jurisdiction exercisable by the civil court.’
36 Rujuk kata-kata YAA Hakim dalam kes Latifah. Rujuk juga artikel Ambiga Sreenevasan yang
bertajuk ‘Comment on Federal Court Decision in Latifah Bte Mat Zin’, AGM of the Malaysian
Bar , 2007/2008 Annual Report, hlm. 190, yang menyebut : ‘There is however one possible area
of concern. The Federal Court judgement envisages a situation where there may be matters that
are outside the jurisdiction of both the Civil Court and the Syariah Courts. In other word there
could be situations where there is no available remedy in either court. This is an issue of access
to justice’.
37 [1992] 1 CLJ 201
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Kadi Besar dan Mahkamah Kadi mempunyai bidang kuasa untuk mengeluarkan
perintah injunksi seperti yang dipohon oleh responden. Ini kerana perkara injunksi
diperuntukkan di dalam Bahagian III Akta Relif Spesifik 1950, dan kuasa
mengeluarkan perintah injunksi hanya diberi kepada Mahkamah Tinggi. Malahan
Mahkamah-mahkamah Sesyen dan Mejistret adalah ditegah oleh seksyen 69
dan 93 Akta Mahkamah-mahkamah Rendah 1948 (Akta 92) daripada membuat
perintah injunksi sama ada injunksi kekal ataupun sementara. Mahkamah
memutuskan bahawa tuntutan responden untuk mendapatkan injunksi
berkekalan hanya boleh dibicarakan oleh Mahkamah Tinggi sahaja. Hakim
Eusoff Chin (Hakim Mahkamah Agung) menyatakan:

“Kami berpendapat bahawa apabila sesuatu Mahkamah Sivil
membicarakan tuntutan untuk mendapatkan sesuatu perintah
dan perintah tersebut bukan dalam bidang kuasa Mahkamah
Syariah, maka Mahkamah Sivil hendaklah membicarakan
tuntutan itu…”.

Namun demikian, situasi konflik bidang kuasa dalam perkara berkaitan
permohonan remedi ini boleh dianggap tidak begitu mengekang jika diaplikasikan
keputusan yang dibuat oleh Hakim Haidar Mohd Noor di dalam Mahkamah
Persukutuan melalui kes Majlis Ugama Islam Pulau Pinang dan Seberang
Perai lwn Shaikh Zolkaffily Shaikh Natar dan yang lain.38 Hasil daripada
keputusan yang dibuat, keadaan menjadi berubah dan kuasa Mahkamah Syariah
nampaknya semakin diperluas. Pendekatan yang diterima pakai di dalam kes-
kes sebelumnya yang menyatakan bahawa Mahkamah Syariah tidak mempunyai
bidang kuasa untuk mengeluarkan injunksi yang dipohon adalah tidak betul.
Justeru itu, Yang Arif Hakim telah menggunakan pendekatan berdasarkan
kepada perkara asas (subject matter) dan bukan remedi yang dipohon (remedy
prayed for). Mahkamah Persukutuan di dalam kes ini mengatakan bahawa
pendekatan yang digunakan oleh Mahkamah Tinggi dan Mahkamah Rayuan
bahawa Mahkamah Syariah tiada bidang kuasa untuk mengeluarkan injunksi
yang dipohon oleh responden-responden dan tidak mempunyai bidang kuasa

38 [2003] 3 MLJ 705
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untuk mengadili wasiat dan surat ikatan penyelesaian tersebut adalah tidak
betul kerana menggunakan pendekatan ‘remedy prayed for’ dan bukannya
pendekatan ‘subject matter’.

Haidar Mohd Noor CJ dalam Mahkamah Persukutuan, telah membidas
keputusan kes-kes terdahulu, sebagaimana berikut :

‘’… what happens when a party may not have his remedy
expressly stated in the state law pertaining to Muslim? The
answer, in our view, is not for the courts to legislate and confer
jurisdiction to the civil courts but for the state legislature to
provide the remedy. The role of the courts is to inteprete the
laws and whenever necessary to give effect to the purpose or
object of the laws enacted by the legislature, (see United
Malacca Bhd v Pentadbir Tanah Daerah Alor Gajah and
Other Applications,39 Chor Phaik Har v Farlim Properties
Sdn Bhd40). We need therefore to give effect to the purpose or
object of the amendment to Article 121 of the Constitution.
As correctly stated by Abdul Kadir Sulaiman J, which we
agree, we requote what his Lordship said at p.429 : The fact
that the plaintiff may not have his remedy in the Syariah Court
would not make the jurisdiction exercisable by the Civil
Court”.(penekanan ditambah)

Dalam hubungan di atas, apabila mahkamah dihadapkan dengan sesuatu kes,
maka pendekatan yang penting untuk diambil dalam memutuskan sama ada
mahkamah itu mempunyai bidang kuasa ataupun sebaliknya adalah dengan
melihat kepada perkara asas (subject matter) bagi perkara yang dibawa,
bukannya kepada remedi yang dipohon (remedy prayed for). Justeru itu jika
perkara asasnya ialah hibah, wakaf, wasiat atau faraid yang terletak di bawah
bidang kuasa Mahkamah Syariah, permohonan untuk mendapatkan remedi-
remedi yang pada asalnya di bawah bidang kuasa Mahkamah Sivil juga boleh

39 [2002] 4 CLJ 117
40 [1994] 4 CLJ 285
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dituntut di mahkamah yang sama (Mahkamah Syariah). Secara amnya,
penghakiman yang dibuat adalah selari dengan pindaan Perkara 121 (1A)
Perlembagaan Persukutuan yang bertujuan untuk mengeluarkan bidang kuasa
Mahkamah Sivil daripada perkara-perkara yang tertakluk kepada bidang kuasa
Mahkamah Syariah.41

Hakikatnya, kuasa untuk mengeluarkan perintah remedi ini tanpa disedari telah
dua tahun awal dilaksanakan oleh Mahkamah Syariah. Di dalam kes Wan
Puziah binti Wan Awang lwn Wan Abdullah bin Muda dan seorang
lagi,42pihak defendan telah mempersoalkan bidang kuasa Mahkamah Syariah
bagi mengeluarkan injunksi ‘ex-parte’ yang menghalang defendan-defendan
daripada mengeluarkan wang simpanan di akaun Tabung Haji. Mahkamah
dengan itu telah menjelaskan bahawa tatkala mahkamah itu mempunyai bidang
kuasa dalam tuntutan terhadap wasiat dan bidang kuasa itu adalah bidang kuasa
semulajadi (inherent jurisdiction), mahkamah tersebut juga mempunyai bidang
kuasa dalam membuat perintah-perintah sementara menurut peruntukan
seksyen 126 Enakmen Pentadbiran Hal Ehwal Agama Islam (Trengganu), 1986
yang menyebut :

‘Mahkamah boleh, atas permintaan mana-mana pihak,
membuat perintah-perintah sementara dengan tujuan untuk
menyelamatkan apa-apa harta yang menjadi soal, atau
menjaga hak-hak mana-mana pihak, sebelum perbicaraan,
atau untuk memudahkan perbicaraan itu, dan boleh
membenarkan pindaan kepada mana-mana prosiding atau
pembetulan mana-mana kesilapan dengan syara-syarat yang
patut.’

Ini bermakna, apabila plaintif mendakwa ½ bahagian daripada akaun Lembaga
Urusan Tabung Haji tersebut adalah wasiat yang terhak kepadanya, mahkamah

41 Lihat kes : Mohd. Habibullah bin Mahamood lwn. Faridah bte Dato Talib (1992) 2 MLJ 803
804
42 Dalam Mahkamah Tinggi Syariah Trengganu, No. kes : 41-003-1-99. Keputusan telah dibuat
pada 1 Mac 2001 (unreported)
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perlu memastikan bahawa sama ada dakwaan plaintif itu benar mengikut undang-
undang. Dalam pada itu untuk menjamin haknya terpelihara, mahkamah telah
membenarkan tuntutan terhadap perintah injunksi bagi menghalang defendan-
defendan daripada mengeluarkan wang simpanan si mati.

Oleh yang demikian, penulis berharap agar Mahkamah Syariah diperluaskan
bidang kuasanya bagi menganugerahkan remedi-remedi bersangkutan bagi
perkara berkaitan harta orang Islam khususnya hibah,wakaf, wasiat dan faraid
kerana jelas daripada kes di atas, Mahkamah Syariah juga mempunyai hakim
yang berkompeten dalam urusan tersebut.

b)  Konflik kerana halangan agama
Konflik pertindihan bidang kuasa juga nampaknya tidak dapat dielakkan jika
melibatkan pertikaian yang melibatkan salah satu pihak yang terlibat adalah
bukan Islam. Ini adalah kerana peruntukan dalam Senarai 2, Senarai Negeri
hanya memberi bidang kuasa kepada Mahkamah Syariah dalam perkara yang
membabitkan orang-orang Islam sahaja. Perkara ini juga ditegaskan di dalam
kes Tan Kim Luan lwn Sabariah Binti Md Noor.43 Di dalam kes ini, defendan
yang merupakan waris kepada pewakaf telah membuat perjanjian bertulis
dengan plaintif bagi menyewakan tanah wakaf yang tidak didaftarkan di atas
nama Majlis Agama Islam dengan sewaan RM350 sebulan. Walau
bagaimanapun, plaintif kemudiannya tanpa kebenaran daripada defendan telah
membuat sewaan kecil premis di atas tanah tersebut untuk tadika dan tuisyen
dengan kadar RM2000 sebulan. Defendan kemudiannya memberikan notis
keluar kepada plaintif namun plaintif enggan berbuat demikian. Sebagai
penyelesaiannya, defendan bercadang menjual tanah tersebut kepada sebuah
syarikat dan harga jualan itu akan digunakan untuk membayar gantirugi kepada
plaintif. Walau bagaimanapun, plaintif memfailkan tindakan di mahkamah bagi
memohon perintah injunksi menghalang defendan daripada menceroboh dan
mengganggu haknya sebagai penyewa. Hakim telah memutuskan bahawa
pemegang amanah tunggal harta wakaf tersebut adalah Majlis Agama Islam.
Oleh sebab itu defendan bukan merupakan pemegang amanah dan dengan itu

43 [1995] 1 CLJ 323
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tidak mempunyai kuasa untuk menyewa harta wakaf tersebut kepada
sesiapapun.  Isu bidang kuasa tidak dibangkitkan sama sekali dalam kes ini
walaupun ia melibatkan wakaf kerana jelas salah satu pihak di dalam kes ini
bukan beragama Islam.

Di dalam satu kes yang lain iaitu G.Rethinasamy lwn Majlis Ugama Islam,
Pulau Pinang dan Satu yang lain44 yang juga melibatkan isu tanah wakaf,
satu perkara yang disebut di dalam penghujahan yang dibuat adalah berkaitan
isu tuntutan yang dibuat oleh seorang yang bukan Islam. Hakim telah
memutuskan bahawa plaintif sebagai seorang bukan Islam tidak boleh membuat
tuntutan di Mahkamah Syariah, kerana Mahkamah Syariah cuma mempunyai
bidang kuasa dalam kes-kes di mana kedua-dua pihak iaitu plaintif dan defendan
beragama Islam.45

c)  Konflik kerana kekangan Kanun Tanah Negara 1965
Selain daripada itu, pertindihan bidang kuasa juga berlaku di dalam situasi di
mana perkara  yang berada di bawah bidang kuasa Mahkamah Syariah
melibatkan  isu hartanah yang tertakluk dengan Kanun Tanah Negara 1965.
Ini adalah kerana, di sebalik peruntukan yang menyatakan wakaf, hibah, wasiat
dan faraid adalah di bawah Senarai Negeri dan di dalam bidang kuasa
Mahkamah Syariah, Perkara 76 (4) Perlembagaan Persekutuan pula
memperuntukkan bahawa parlimen boleh, bagi maksud menentukan persamaan
undang-undang membuat undang-undang mengenai antaranya pendaftaran hak
milik dan surat ikatan berhubung dengan tanah dan pindah milik tanah.46 Sebagai
bukti, di dalam kes G.Rethinasamy lwn Majlis Ugama Islam, Pulau Pinang
dan Satu yang lain,47 tuntutan adalah berdasarkan hakmilik yang tidak boleh
disangkal berkaitan isu tanah wakaf. Di dalam kes ini, pertikaian berkenaan
tanah wakaf telah timbul setelah plaintif membeli lot-lot tanah itu dan defendan

44 [1993] 2 MLJ 166
45 rujuk Senarai 2, Jadual Kesembilan, Perlembagaan Persukutuan dan seksyen 40
EnakmenPentadbiran Ugama Islam Pulau Pinang 1959.
46“Ke arah Mahkamah Syariah Persukutuan” Kertas kerja yang telah dibentangkan dalam
Persidangan Jawatankuasa Teknikal Undang-undang Syarak dan Sivil dengan Penasihat Undang-
undang dan Pengarah Jabatan Agama Islam Negeri-negeri Kali Kelima.
47 [1993] 2 MLJ 166
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pula mempunyai perancangan untuk membina masjid di tempat yang sama.
Persoalan yang ditimbulkan adalah tentang isu sama ada Mahkamah Sivil
mempunyai bidang kuasa membuat keputusan mengenai hukum syarak apabila
ada persoalan yang terletak dibawah bidang kuasa Mahkamah Sivil dan ada
persoalan di bawah bidang kuasa Mahkamah Syariah. Hakim telah menjelaskan
bahawa:

‘Dalam kes ini plaintif memohon, antara lain, perintah perisytiharan bahawa
dia adalah pemilik berdaftar lot 1214 itu dan berhak ke atasnya dan juga untuk
mendapat milikan kosong tanah itu. Tuntutan itu jelas di dalam bidang kuasa
mahkamah ini (Sivil).’

Implikasi daripada kes ini telah membuktikan bahawa jika tuntutan seseorang
adalah berkenaan perkara yang terletak dalam bidang kuasa Mahkamah Sivil,
Mahkamah Syariah dikira tidak mempunyai kuasa untuk mendengar kes tersebut
walaupun terdapat isu yang melibatkan bidang kuasa Mahkamah Syariah.48

d) Konflik akibat kekangan Akta Pemegang Amanah 1949 (Trustee
Act 1949)

Selain daripada itu, konflik bidang kuasa mahkamah juga masih lagi menjadi
suatu fenomena biasa dalam kes-kes penyelesaian harta orang Islam di Malaysia
jika melibatkan isu amanah (trust). Merujuk kepada kes TM Feroze Khan &
Ors lwn Meera Hussain bin TM Mohamed Mydin,49mahkamah telah dengan
terbuka berkata :

‘ It is worthy of note that in India the courts strictly applied
Islamic law not merely because the parties are Muslims but
because s 129 of the Indian Transfer of Property Act 1883
expressly preserves the rule of Islamic law as regards gifts.

48 Lihat Mohd Al Adib bin Samuri, ‘Bidang Kuasa Membicara Bagi Kes Berkaiatan Wakaf dan
Harta Pusaka di Mahkamah Sivil : Analisis Kes Selepas Pindaan Perkara 121(1A), Perlembagaan
Persukutuan’ dalam Prosiding Seminar Kebangsaan Pengurusan Harta dalam Islam, Jabatan
Syariah, Fakulti Pengajian Islam, UKM, 2006, hlm.405
49 [2006] 5 MLJ 217
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However, in Malaysia, we do not have any such preservation
or saving provisions of Islamic law in the NLC, and therefore
the law applicable to our case is civil law in particular the
land law, and the law of trust, and that they should be applied
to all parties regardless of whether they are Muslims or non-
Muslims’.

Oleh yang demikian, merujuk kepada kata-kata hakim di dalam kes di atas,
penulis mempunyai pandangan bahawa perlaksanaan hibah bagi orang Islam
di Malaysia masih lagi dikongkong oleh undang-undang sivil, seperti undang-
undang amanah, yang secara terang memang akan mengakibatkan konflik
bidang kuasa mahkamah.

Di dalam kes Sarwari a/p Ainuddin v Abdul Aziz a/l Ainuddin (No 2),50

mahkamah telah memutuskan bahawa apabila satu perintah diperolehi secara
frod, maka ia berada di dalam lingkungan bidang kuasa eksklusif mahkamah ini
untuk mengenepikan perintah tersebut. Mahkamah Syariah tidak dikurniakan
dengan bidang kuasa sedemikian untuk mengetepikan perintah yang dibuat
oleh Mahkamah Tinggi. Tindakan ini tidak dibawa terhadap defendan dalam
keupayaannya sebagai pentadbir. Ia dimulakan terhadapnya untuk ganti rugi
dan pengembalian dalam keupayaan peribadinya untuk perbuatan tortnya dalam
mengubah hartanah adik perempuannya untuk kegunaannya sendiri, dan dengan
cara itu melakukan pecah amanah. Telah diputuskan bahawa mahkamah yang
mempunyai bidang kuasa untuk menguruskan pecah amanah berdasarkan
kepada seksyen 3 Akta Pemegang Amanah 1949 adalah merupakan Mahkamah
Tinggi Malaya.

Bagi menjelaskan lagi gambaran bahawa mahkamah masih lagi terikat kuat
untuk mematuhi undang-undang sivil bagi menyelesaikan pertikaian berkaitan
hibah menerusi amanah, kes Wan Naimah lwn Wan Mohamad Nawawai51yang
melibatkan pemberian hibah melibatkan keluarga Islam boleh dijadikan suatu
bukti yang kukuh. Mahkamah Persukutuan telah mengambil keputusan untuk

50 [2001] 6 MLJ 737
51 [1974] 1 MLJ 41
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menggunapakai undang-undang amanah bagi menguatkuasakan dan
menyelesaikan isu berkaitan hibah yang dibuat melalui deklarasi amanah secara
lisan. Oleh kerana plaintif dalam kes ini tidak pernah memegang harta tersebut
sebagai tanda pemilikan, mahkamah telah mengaplikasikan Akta Amanah bagi
mencapai keputusan yang memihak kepada beliau.

Pemakaian Akta Pemegang Amanah dalam kes seperti Wan Naimah pada
pandangan penulis tidak memberikan impak yang tidak baik dari sudut aplikasi
undang-undang kerana Islam juga menggariskan bahawa perkara amanah perlu
diberi keutamaan. Tambahan lagi, pemakaian undang-undang amanah dalam
kes sedemikian adalah amat perlu bagi mengiktiraf amanah yang dibuat sebagai
usaha untuk mencapai keadilan. Walau bagaimanapun, masalah yang ingin
diketengahkan penulis adalah berkaitan isu konflik bidang kuasa mahkamah
yang ternyata akan timbul apabila perkara hibah berkait isu amanah perlu
diputuskan di Mahkamah Sivil kerana kewujudan peruntukan Perlembagaan
Persukutuan yang telah menetapkan bahawa perkara amanah perlu diletakkan
di bawah senarai persukutuan.52 Sekiranya kata-kata hakim dalam kes TM
Feroze boleh dijadikan satu sandaran, bagi penulis, adalah amat malang sekali
untuk menyatakan bahawa hakikatnya, tujuan pindaan kepada Perkara 121(1A)
Perlembagaan Persukutuan telah tidak memberikan kesan yang diinginkan.
Jelas, dengan sebab itu, konflik bidang kuasa tetap tidak akan mampu
diselesaikan. Justeru itu, penulis amat-amat berharap agar pendapat Hakim
dalam kes Wan Khairani binti Wan Mahmood v Ismail bin Mohamad &
Anor 53 diberi perhatian serius seperti mana yang dijelaskan seperti berikut :

‘If Item 1 of the State List of the Ninth Schedule to the Federal Constitution
is further perused it also includes, the subject matter ‘trusts’. Furthermore
in the item 4(e) of List I (or the Federal List) of the Ninth Schedule to the
Federal Constitution paragraph (ii) has excluded the subject matters that
are prescribed in paragraph (i) in so far as it may pertain to Islamic

52 Merujuk kepada Jadual Kesembilan, Senarai 1, Senarai Persukutuan fasal 4 (e) (i) Perlembagaan
Persukutuan pula, “…equity and trusts;…succession, testate and intestate; probate and letters
administration…” terletak di bawah Senarai Persukutuan.
53 [2008] 1 MLJ 164
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personal law relating to marriage, divorce, guardianship, maintenance,
adoption, legitimacy, family law, gifts or succession testate or intestate. It
would thus be for example that matters relating to trusts are matters in
respect of which there could be legislation according to Syariah precepts
and capable of coming within the scope of the jurisdiction of the Syariah
court.’(penekanan ditambah)

Sebagai rumusan, pindaan kepada Perkara 121(1A) Perlembagaan Persukutuan
nampaknya belum lagi secara seratus-peratus mampu menyelesaikan konflik
bidang kuasa mahkamah khususnya dalam konteks perbincangan penulis, iaitu
perkara yang melibatkan pengurusan harta orang Islam. Ini adalah kerana,
terdapat keputusan-keputusan kes yang masih berpegang kepada amalan yang
berlaku sebelum ini yang menyatakan bahawa peruntukan dalam Senarai 2,
Senarai Negeri tidak secara automatik menganugerahkan kepada Mahkamah
Syariah bidang kuasa eksklusif dalam membicarakan kes-kes berkaitan hibah,
wakaf, wasiat dan faraid.54  Ini juga adalah kerana Mahkamah-Mahkamah
Sivil sebelum ini mempertikaikan bidang kuasa Mahkamah Syariah jika
membabitkan elemen-elemen atau remedi-remedi sivil yang dipohon,55 atau
dalam sesuatu litigasi berkaitan pengurusan hartanah di bawah Kanun Tanah
Negara seperti kaveat, hak tidak boleh sangkal dan pendaftaran hakmilik tanah,
hakmilikan kosong56 dan isu-isu lain yang berkaitan dengan perundangan tanah.

Setelah perbincangan dibuat dengan jelas bagi melihat realiti yang dibangkitkan
berkaitan konflik bidang kuasa mahkamah ini, penulis ingin mengetengahkan
beberapa idea yang telah disuarakan oleh beberapa orang cendekiawan
perundangan bagi mengukuhkan lagi kedudukan Mahkamah Syariah serta
menyelesaikan konflik bidang kuasa yang telah lama wujud. Antara jalan
penyelesaian yang ingin diutarakan bagi menyeimbangkan konflik yang berlaku
adalah dengan menyatukan kedua-dua hakim bicara daripada Mahkamah
Syariah dan Sivil dengan mewujudkan satu “Syariah Bench” dalam sesuatu
perbicaraan yang melibatkan pengurusan harta orang Islam di Mahkamah Sivil.57

54 Seperti yang telah dibincangkan dalam kes Lim Chan Seng, Jumaaton dan Latifah
55 Lihat perbincangan kes Majlis Agama Islam Pulau Pinang lwn Isa Abdul Rahman & Satu Yang
    Lain
56 Lihat kes G.Rethinasamy lwn Majlis Ugama Islam, Pulau Pinang dan Satu yang lain
57 [2002] 1 MLJA 130; [2002] 1 MLJ cxxx
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Hakim Mahkamah Syariah akan memutuskan persoalan dari sudut hukum
Syarak dalam kes yang dibicarakan di mana ianya hendaklah mengikat
keputusan yang akan dikeluarkan oleh hakim Mahkamah Sivil. Hakim
Mahkamah Sivil pula akan menentukan perkara-perkara lain yang memutuskan
kes yang dibicarakan. Cadangan ini juga sebenarnya telah ditimbulkan oleh
Ketua Hakim Negara, Tun Ahmad Fairuz bin Dato Sheikh Abdul Halim sebelum
ini semasa beliau menyampaikan ucaptamanya di Majlis Perasmian Syarahan
Umum Syariah dan Undang-undang Tuanku Najihah Yang Pertama oleh Fakulti
Syariah dan Undang-undang KUIM pada 11 Ogos 2005 yang lalu dalam kertas
kerja bertajuk ‘The Relationships Between Syariah & Civil Law in the
Malaysian Legal System : Developments and Future Possibilities’.
Pandangan ini juga turut dikemukakan oleh Y.A Dato’ Abdul Hamid bin Haji
Mohamad, Hakim Mahkamah Rayuan (ketika itu) dalam artikelnya bertajuk
‘Civil and Syariah Courts in Malaysia : Conflict of jurisdictions’.58

Cadangan yang lebih kurang sama ini juga telah dicadangkan oleh Hakim Dato’
Abdul Hamid dalam persoalan konflik bidang kuasa ini ialah melalui pendekatan
menyatukan Mahkamah Syariah dan Mahkamah Sivil pada semua peringkat.
Cadangan YAA ini dapat dilihat sebagaimana berikut :

‘…People qualified in civil law as well as people qualified in
Islamic law are appointed judges of the same court at all
levels. Islamic law cases, civil or criminal, are heard by judges
qualified in Islamic law. Non-Islamic law cases are heard by
judges qualified in civil law. If in a case there are issues
involving both laws, two judges should sit, one from each
disipline. The judge with Islamic law qualification decides
issues of Islamic law. The judge with civil law qualification
decides the other issue. The final judgement, the judgement
of the court, is given by both of them, jointly’.

Menurut beliau, cadangan ini akan dapat menyelesaikan masalah-masalah lain
yang berlaku sebelum ini yang dihadapi oleh Mahkamah Syariah berkaitan
kakitangan, pentadbiran dan penguatkuasaan.

58 Ibid.
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Selain daripada itu, usaha kerajaan untuk mengeluarkan graduan undang-undang
yang mempunyai kebolehan dalam kedua-dua bidang perundangan negara iaitu
undang-undang Sivil dan Syariah seperti yang telah dilaksanakan oleh Universiti
Islam Antarabangsa, dilihat sebagai suatu usaha yang amat baik bagi
mempertingkatkan jumlah pengamal undang-undang yang mempunyai
kepakaran dalam kedua-dua jenis bidang undang-undang ini. Ini akan
membolehkan para hakim dan peguam-peguam yang bakal dihasilkan di bawah
usaha ini secara langsung menyelesaikan masalah konflik bidang kuasa
mahkamah.

Kewujudan peruntukan yang dianugerahkan kepada Mahkamah Syariah melalui
pindaan 421(A), Kanun Tanah Negara 1965 pada tahun 1992 di mana
Mahkamah Syariah telah diberi kuasa untuk mengeluarkan perintah yang
berkaitan dengan harta orang-orang Islam59 terutamanya dalam perkara-perkara
yang berkaitan dengan tanah adalah merupakan satu ruang yang baik sebagai
penyelesaian bagi memperluaskan dan mengiktiraf Mahkamah Syariah. Melalui
seksyen ini, adalah diharapkan agar Mahkamah Syariah akan lebih bersedia
untuk membuat keputusan dalam kes-kes yang melibatkan hartanah orang-
orang Islam.

Pendapat Hakim Dato’ Abdul Hamid bin Haji Mohamad dalam kes Latifah
juga perlu diambil perhatian. Beliau telah bersungguh-sungguh mencadangkan
agar pihak badan perundangan iaitu Parlimen untuk menggubal undang-undang
bagi menyelesaikan masalah ini. Ini adalah kerana menurut beliau, mana-mana
mahkamah sama ada Mahkamah Sivil atau Syariah tidak akan mempunyai
kuasa untuk mendengar mana-mana kes yang tidak secara nyata diberi kuasa
oleh mana-mana akta ataupun enakmen. Jelas beliau, ini adalah berikutan
terdapat kes di mana kedua-dua mahkamah tidak mempunyai bidang kuasa
apabila tiada statut khusus yang mengkhaskan sama ada perkara tersebut di
bawah bidang kuasa Mahkamah Sivil atau Syariah. Situasi yang berhadapan
akan mengakibatkan pihak yang mempunyai pertikaian tidak tahu dimanakah
sebenarnya forum yang sesuai bagi menyelesaikan kes mereka.

59 Lihat kes Hajah Amin Bte Kassim lwn Hj Abdul Rashid Bin Abd Hamid [1993] 2 MLJ 338
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Kesimpulan
Sebagai kesimpulan, melalui pindaan Perkara 121 (1A) yang menyatakan antara
lain bahawa sebarang keputusan Mahkamah Syariah ke atas satu-satu perkara
yang berada dalam bidang kuasanya tidak boleh diganggu gugat lagi oleh
Mahkamah Sivil memberi petunjuk bahawa kedua-dua sistem ini harus dihormati
dan dipelihara sebaiknya. Melalui kes-kes yang telah dibincangkan, secara tidak
langsung walaupun bukan seratus-peratus telah membuktikan bahawa
kesedaran tentang kepentingan memartabatkan perundangan Islam melalui
Mahkamah Syariah semakin meluas. Walau bagaimanapun, usaha yang
berterusan amat perlu dilakukan bagi mengelakkan perkara berkaitan Undang-
undang Islam, khususnya dalam aspek perbincangan ini iaitu tentang perkara
pegurusan harta orang Islam, daripada terus berada di bawah bidang kuasa
Mahkamah Sivil. Ini bertujuan bagi mengangkat dan mengiktiraf Mahkamah
Syariah dalam usaha memartabatkan perundangan Islam dan Mahkamah
Syariah di negara ini.
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Now We See It Now We Don�t! Can Infants Be Converted?
by

A. Nadarajan

I read with much interest the article by Encik Zainur Zakaria on the article
121 (IA) of the Malaysian constitution, appeared, in 2007 (vol 1) issue of
INSAF. The article is enlightening on the issue of jurisdiction of the Syariah
Court in Malaysia. The learned writer has correctly pointed out there is no
necessity at all to amend the said article. Of course no one is and ever can
dispute the jurisdiction given to the Syariah Court in respect of matters involving
persons who are PROFESSING the Islamic religion.

What is in issue is the infringement of the Syariah Court on the freedom of
religion of Non- Muslims. I repeat, freedom of religion of Non-Muslims! Many
Non- Governmental Organisations were concerned of the rights of the Non-
Muslims to litigate their rights in the civil court.

Talking of freedom of religion we should be very clear that freedom referred
should be in relation to practicing and professing their own religion. The freedom
may not extent to changing of one�s religion at whim and fancies of a person.
Therefore renunciation of Islam or Apostasy cannot be a topic of discussion
for a Non- Muslim or Non- Muslim Organisations. There is no doubt that the
Syariah Court and the MajIis Agama Islam of each state shall exclusively deal
with renunciation and persons professing the Islamic religion.

If one reads the facts of Lina Joy�s case it is clear it was nothing to do with
freedom to practice a religion. It is unfortunate that Lina Joy failed to attempt
out of court settlement by going through the administrative requirements. It
was incumbent upon her because �she was born a Muslim and her name
was Azlina binti Jailani�. The case of Lina Joy v. Majlis Agama Islam Wilayah
Persekutuan & Ors (2004) 4 AMR 81 was wrongly referred and publicized as
a case involving freedom of religion. She was a born Muslim. Therefore she
was bound by the procedures laid down for renunciation of Islam before
removing the word Islam from the NRIC.
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Leaving the issue of Apostasy aside Encik Zainur Zakaria had misunderstood
the road shows and public cry for justice by Non- Governmental Organisations.

In respect of Moorthy�s case the claimant is of Hindu religion. It is her freedom
to prove in the civil court that the deceased was at all material time a Hindu.
It is her freedom. It is not necessary for an Islamic Bench of judges properly
qualified in the field if Islamic jurisprudence to decide cases like that of Moorthy.
The Non- Governmental Organisations are appealing to the court to administer
the law tampered with mercy.

I say the law and procedures must be tampered with mercy because any
decision without considering the welfare and emotional feelings of the parties
is harmful to the members of the family. After all the Majlis Agama Islam of
the state is not the next of kin of the deceased. Under the Specific Relief Act
Majlis Agama Islam is not a person having interest in the body of the deceased.
In respect of such decisions Human Rights Commisioner Puan Zainah Anwar
(NST 15/6/2007) had commented as follows :

�All these cases involve heart wrenching stories of lives and
relationships damaged; put in limbo, and the right to family,
marriage, children, even the right to domicile in your home
country denied because of state intervention in the right to
freedom of conscience�.

Thus the outcry from the Non- Governmental Organisations are calling for
equitable and justified approach by the Majlis Agama Islam of a state. A religious
body�s action should not cause torment and emotional breakdown. This view
is reflected in a comment by the former Kelantan member of parliament and
now a minister (prominent lawyer) Dato Zaid Ibrahim in the New Straits Times
as follows:

�Moorthy�s case illustrates the dilemma clearly. Justice may
have been done, but it certainly was not seen to be done.
Muslims may feel relieved that a fellow Muslim (If indeed he
was a Muslim) was buried in accordance with Islamic rites,
but the family was in grief for they believed that he died a
Hindu�
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This comment reflects the call by the Non- Governmental Organisations to
ventilate the issue of �the belief that the deceased was a Hindu� in the High
Court civil jurisdiction under Common Law. It seems to be a mistery why the
Civil High Court is reluctant to make an inquiry. Such an attitude was referred
by Professor Dr Shad Saleem Farugi (New Sunday Times 01/01/2006) as a
hasty retreat :

�Judges in civil courts these days often beat a hasty retreat
the moment they get a whiff of cases that have something to
do with Islamic laws. The federal constitution is silently being
rewritten. It does not do justice to our country�s legal system�.

The professor�s words �cases that have something to do with Islamic laws� is
food for thought. �something to do with Islamic laws� is far different from
�those professing the Islamic religion�. The issues of professing Islamic religion
is far different from �purported conversion� and �forced conversion� or the
question of Muslim name mistakenly given to a person who had never professed
the religion of Islam. View of many Non- Governmental Organistation is that
a dispute on a �purported conversion is not a subject of Islam that is exclusive
to Syariah Court. The Majlis Agama Islam of the state cannot arbitrarily assert
a �purported conversion� to be a complete conversion. When there is a dispute
on the issues, how could the issues be within the purview of the Majlis Agama
Islam.

Zainur Zakaria has rightly set out the ninth schedule to the federal constitution
more particularly Item 1 of the state list which is as follows :

�Muslim law and personal and family law of persons
professing the Muslim religion the constitution organisation
and procedure of Muslim courts the determination of matters
of Muslim law and doctrine and Malay custom�.

From the above it can be seen in our country the Muslim religion and Malay
custom are interwoven. If a person has been professing the religion of Islam it
could have been seen objectively by way of his life and conduct. The neighbours
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and relatives can testify in the civil court to rebut the allegations that a deceased
person was a Hindu. Zainur Zakaria�s article has missed out the point that hue
and cry of the public was on the issue of Moorthy�s spouse not being given a
chance in the civil courts. Moorthy�s wife cannot be forced to go to a Syariah
Court to determine that the deceased was a Hindu. This would be infringement
of the freedom of religion. Hindus obtain remedy under common law in the
civil High Court.

The learned writer Encik Zainur Zakaria has referred to the article written by
late Tan Sri Datuk Professor Ahmad Ibrahim (MW 26 may 1989) No one may
dispute the informative and elaborate comments of the late professor on the
need and the effects of article 121 (IA). The cases dealt with by the Learned
Professor was all involving parties who were Muslims. Without any doubt all
were Muslim parties. The learned Professor had in the same article (page xx
1 1989 2 MW) had said as follows :

�The Syariah Court shall only have jurisdiction over persons
professing the religion of Islam and in respect only of the
matters included in the paragraph (Federal Constitution,
Ninth Schedule List 11 (1)). The Syariah Courts will therefore
not have jurisdiction where one of the parties involved is a
Non- Muslim. For example in a case of custody of children,
if the mother is a Non-Muslim but the father is a Muslim the
matter can still be brought to the civil court and disposed of
therein�.

The learned Professor�s opinion shows his knowledge of sociology, family
welfare and the existing integration of Malaysian society. This passage by the
learned professor leads as to the issues of custody in Sharnala Sathiyaseelan
v. Dr Jeyaganesh C. Mogarajah & Anor (2004) 2 CW. The opinion of the
Professor raises the following questions.

a) What gave the power to Majlis Agarna Islam Wilayah
Persekutuan to issue the Sijil Sementara Pengislaman (No. 683/
2002 and 684/2002) in respect of the infants who were born Hindus.
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b) It is not Islamisation but only change of names.

c) After all the Sijils were temporary. What gave the Majlis Agama
Islam the arbitrary power to assert that the two infants were at
the material time �Saudara Baru� or mualaf.

d) Were the Sijils given after due inquiry of the welfare of the
children?

e) Has the Majlis Agama Islam hidden the truth that infants cannot
be converted?

f) If the principle that �Infants cannot be converted� applies then
the Sijil Pengislaman has no merit, I t was illegal and void.

If the above issues are properly investigated we may get a clear picture whether
the Majlis Agama Islam had committed an illegal Act and trespass to person.
It is trespass to the rights of Shamala Sathiasee1an. I believe that the opinion
of Director general of Institute of Islamic Understanding of Malaysia Dr. Syed
Ali Tawfik AI Attas supports my proposition (New Straits Times 31/ 12/2007).
In answers to question by Aniza Damis Dr Syed Ali Tawfik AI Atlas says the
following

�How can you convert a child? First of all when you talk
about conversion, you are talking about responsibility. In
order to have responsibility you have to comprehend what
you are responsible for. Can a child of that age understand
what he is being held responsible for?� He then says that
�There is no need (to convert). God himself does not consider
the child responsible�.

In view of the above I believe that the Majlis Agama Islam Wilayah Persekutuan
probably was wrong in issuing the Sijil Sementara Pengislaman in haste in
respect of the infants who were fed, cared... caressed, and cradled by a Hindu
mother. The change of names by stroke of the pen kept Shamala away from
the civil High Court.



The Journal of the Malaysian Bar

108 (2008) XXXVIII No 1Now We See It Now We Don�t! Can Infants Be Converted?

Therefore it is imperative that the children be allowed to follow the parent in
accordance with custody and guardianship order in the civil Court but the
religion may be determined later. In all religion the interest and welfare of the
children are foremost important. There is no necessity to give the infants Muslim
names in haste.

In this respect I refer to the further opinion of Dr. Syed AIi Tawfik AI Attas

�Shafi�s responsibility is to raise his children in accordance
with Islam. His responsibility is to educate them, feed them,
clothe them�.

The opinions of late Tan Sri Datuk Professor Ahmad Ibrahim and Dr. Syed Ali
Tawfik AI Attas give rise to inference that custody and guardianship should be
decided in the civil court when one spouse is a Non- Muslim. Original names
may not be changed until the dust settles down. The parent who obtains custody
and care can bring up the children give education, food clothings and care.
Names can be changed at an opportune time openly in the daylight. There is
no necessity to issue certificates of change of name in the dark like thieves
and robbers.

May peace and prosperity be with Malaysians forever.
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THE VENDOR SHOULD PREPARE THE SALE AND
PURCHASE AGREEMENT

- The Developer Or Its Solicitor Is Not Entitled To Demand
From The Purchaser Printing Charges For The Sale And

Purchase Agreement

by
Yang Pei Keng

Who should prepare the sale and purchase agreement of a landed property?
The vendor or the purchaser? (�The vendor� includes the developer.)

This has been a perennial problem faced by solicitors engaged in the
conveyancing practice. It has arisen as a result of the utter confusion created
by some conveyancers. Such a problem should not have arisen at all if the long
established conveyancing practice has been strictly adhered to.

The long established practice - vendor�s duty to prepare agreement

If one cares to refer to any book on the law of conveyancing one will find that
it has long been the practice for the vendor (and not the purchaser) to prepare
the sale and purchase agreement. However, by reason of some members of
our profession not adhering to such practice strictly, a seeming uncertainty has
been created in this area of our practice.

The long established practice of the vendor preparing the sale and purchase
agreement has been succinctly described in the Conveyancing Law by Kenny
& Bevan. Under the heading �Preparation of the contract�, it says (page
43, 1980 Edition):

�Where it is agreed by the parties that a written contract for
sale shall be drawn up, ... this is done by the vendor�s solicitor.
After all only he has access to the title deeds and other
documents from which the contract is drafted.
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�The draft contract is prepared ... and ... sent to the
purchaser�s solicitor for him to approve or amend as the case
may be.
�After agreement has been reached the purchaser�s solicitor
retains one copy of the draft contract and returns the other
to the vendor�s solicitor.

�The next stage is for the vendor�s solicitor to engross the
contract ...(In practice if there are no or few amendments to the
draft contract, this may be used as the engrossment.)�

In another book on Conveyancing by 1.R. Storey the writer put it bluntly
under the heading �Drafting the contract� (page 35, 4th Edition):

�It is the seller�s job to prepare the sale and purchase agreement.�

In Conveyancing Law and Practice by J. Mills & J. Willis (page 59, 1993
Edition), it is clearly stated:

�The seller�s solicitor drafts the contract of sale and sends 2
copies to the buyer�s solicitor, keeping a further copy on file
for references purposes.�

From the passages quoted above from the books on the law of conveyancing
by different authors, it is clear and unambiguous that it is the vendor�s solicitor
who should prepare the sale and purchase agreement and sent it to the
purchaser�s solicitor.

If this basic conveyancing practice as enunciated above has been followed
closely i.e. that the vendor is to prepare the sale and purchase agreement at
his own cost and expense, then the question of who should pay the charges for
the sale and purchase agreement would not have arisen at all.

Common sense also dictates that it is for the party who wishes to sell its property,
whether movable or immovable, to spell out the terms and conditions of the
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sale. It is for the seller to stipulate his conditions of sale in writing if necessary,
for approval by the purchaser.

Non-conveyancing writer�s view

True, one writer of a book on the sale and purchase of landed property in
Malaysia has opined otherwise. He has indicated that the purchaser�s solicitor
will prepare the sale and purchase agreement and send it to the vendor or his
solicitor for approval.

However, no legal authority was cited in support of such statement. Neither
was any cogent reason given for departing from the long established
conveyancing practice mentioned above. Most probably, he has relied upon
the incorrect opinion of some conveyancers who have not been adhering to the
long-established practice strictly.

The writer, being a non-practitioner, particularly in conveyancing, may have
relied on the experience (which may be inconsistent with the established practise)
of some conveyancers who have made little or no effort to verify their
experience with the established principle as enunciated in any book on
conveyancing law.

Agreement and Memorandum of Transfer to be distinguished

It may not be out of place to clarify at this stage that a distinction should be
drawn between the preparation of �the sale and purchase agreement� on the
one hand, and that of �the memorandum of transfer� together with other relevant
documents (to be prepared subsequently pursuant to the sale and purchase
agreement) on the other hand.

While it is the duty on the part of the vendor to prepare �the sale and purchase
agreement�, it is the obligation on the part of the purchaser to prepare �the
memorandum of transfer� together with other relevant documents required
for effecting the registration of the transfer in favour of the purchaser.
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Agreement is part and parcel of conveyancing

Since it is the vendor�s duty to prepare the agreement, the vendor will have to
bear his own cost and expense therefor, more so when the contract provides
that each party is to pay its own fee. The fee in question has already been
prescribed by the Solicitor�s Remuneration Order 1991.

Under the Solicitors� Remuneration Order 1991, (�the 1991 Order�) �the
remuneration prescribed by the Schedules (of scale fees)... shall include
charges for normal copying and stationery and all other similar disbursements�
in respect of any sale, purchase or other form of conveyance for completing
any transaction (See rule 4).

Preparation of the sale and purchase agreement is always part and parcel of
conveyancing, for which no extra fee (or printing charges or by whatever
name called) can be charged. The scale fee for the transfer is inclusive of the
charges for preparing, printing and making copies of the sale and purchase
agreement.

A solicitor is only entitled to collect fees from his own client for services rendered
to his client. The vendor�s solicitor is, therefore, only entitled to collect his fees
from his client, namely, the vendor (and not from the purchaser who is not his
client at all to whom he has rendered no service).

Therefore, the vendor�s solicitor who demands from the purchaser printing
charges for the sale and purchase agreement is certainly in breach of the rule
cited above, for such demand is tantamount to collecting �charges for normal
copying and stationery and all other similar disbursements� from the other
party i.e. the purchaser, when the 1991 Order does not permit him to do so, and
such charges should have been collected from his own client, that is, the vendor.

A Recent Case

A recent case decided on 6 June 1993 helps to clarify the situation and the Bar
Council has drawn the attention of members of the Bar to this decision in its
1993-1994 Annual Report (see page 12 of the Report). The case is:
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Indrani dlo Renganathan @ Indrani Singarajah & Sharmini alp R
Singarajah v Aneka Batu (M) Sdn Bhd (KL High Court Bahagian Dagang
No. 05-22-153592, unreported)

In this case, The High Court sitting in Kuala Lumpur handed down a decision
in favour of the purchaser, to the effect that the purchaser need not pay for the
printing charges for the sale and purchase agreement supplied by the developer
or its solicitor.

Since the case was not reported, some developers or their solicitors or other
agents, either being unaware of the existence of the case or being unfamiliar
with the facts of the case, still indulge in the improper practice of collecting
from the purchasers charges for the sale and purchase agreements which they
(the developers or their solicitors) are duty-bound to prepare.

With a view to removing any doubt created in respect of the above decision, it
may be necessary to familia rise oneself with the facts and law involved in the
said case.

FACTS OF THE CASE
The case involved the sale and purchase of a property by a housing developer.

On 23 June 1992, the Plaintiffs (the Purchasers) filled in an application form
supplied by the Defendant (the Developer) for the purchase of a house in
Taman Puchong Indah Housing Scheme, Kuala Lumpur at the price of
RM48,180.

The Developer approved the Purchasers� application, but imposed, inter alia,
the following terms and conditions:

�(1) The Purchasers shall forthwith pay to the Developer 10
% deposit of the purchase price; and

(2) The purchasers shall enter into a formal agreement for
sale with the Developer within fourteen (14) days from the
date of the Developer�s letter requesting them to do so.�
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Purchasers Paid 10% Deposit

As requested, the Purchasers paid the 1 0% deposit of the purchase price.
They then instructed Nathan & Yang (�the Purchasers� Solicitors�) to act for
them in the purchase of the said property.

3 days later, the Developer, by a letter of 26 June 1992, instructed its solicitors,
Syed Ibrahim & Co., (�the Vendor�s Solicitors�) to prepare the Sale and
Purchase Agreement and at the same time informed its solicitors that charges
for witnessing the signatures, stamping and processing fee for the Sale and
Purchase Agreement had to borne by the Purchasers.

Touting?

In the footnote of the letter, the Developer requested the Purchasers to make
arrangements to communicate with its solicitor for the signing of the Sale and
Purchase Agreement.

Quare: In view of s.84 of the Legal Profession Act 1976 which specifically
provides against the undesirable practice of the developer�s solicitor acting for
the purchaser unless the purchaser indicates his intention not to engage another
solicitor to represent him, does this �footnote� amount to �touting� on the part
of the Developer for its solicitor, since the purchaser never indicated to the
developer his intention not to engage his own solicitor?

The rule against �touting� provides that �An advocate and solicitor shall not
do or cause or allow to be done, anything for the purpose of touting
directly or indirectly, or which is calculated to suggest that it is done for
that purpose.� (See rule 51 of the Legal Profession (Practice and Etiquette)
Rules 1978)

There is no denying that the �request� made by the developer is couched in
ambiguous terms. Purchasers are usually lay persons who may not be aware
of their right to engage their solicitor. It is, therefore, submitted that it is only
proper for the developer�s solicitor concerned to have advised his client to
make known to the purchasers that they have the right to engage their own
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solicitors for the purpose of communicating with the developer�s solicitor.

Developer�s Solicitors Demanded RM55.00 as Printing Charges

The Developer�s Solicitors then requested a letter of undertaking from the
Purchasers� solicitors to forward them a sum of RM55-00 as the printing charges
for the sale and Purchase Agreement, presuming tha t they were entitled to
collect them.

As expected, the Pu:r:chase!s� Solicitors, without acceding to such request,
immediately by a letter dated 27 June 1992, requested the Developer�s Solicitors
to forward the agreement to them for execution by the Purchasers. The
Purchasers� Solicitors contended, inter alia, as follows:

Purchasers� contentions for not paying printing charges

(1) �It was an implied term of the agreement that the Developer should be
responsible for the printing charges. It was a normal conveyancing
practice that the Vendor should provide the sale and purchase agreement
to the purchasers for their execution.

(2) The Developer was not entitled to claim the printing charges either by
itself or through its agent by virtue of the Housing Developers (Control
and Licensing) Act 1966 (�the Act�) and the Housing Developers
(Control and Licensing) Regulations 1989 (�the Regulations�),
particularly by virtue of Regulation 11 (2) thereof, which expressly
prohibits the developer from collecting any payment other than those
permitted in Schedule G to the said Regulations i.e. the Schedule of
Payments under the standard sale and purchase agreement.

(Regulation 11 (2) provides: I. No housing developer shall collect any
payment by whatever name called except as prescribed by the
contract of sale.�)

(3) By failing to forward the said Agreement to the Purchasers for their
execution, the Developer or its solicitor was in breach of the terms of
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the agreement as it prevented the Purchasers from executing the
agreement.

It was an implied term of the agreement that the Developer should
forward the agreement in sufficient time to the Purchasers� Solicitors
for their clients� execution. Refusal on the part of the Developer and its
solicitors to do so was a clear breach of this implied term.

(4) Assuming that the Developer or its solicitors were entitled to claim the
printing charges (which was denied), the developer should have
forwarded the agreement: to the Purchasers for their execution first and
then claimed charges from the Purchasers, since the forwarding and
execution of the agreement (as was apparent from the agreement) was
not conditional upon payment of the printing charges.

Developer threatened to terminate the agreement

However, the Developer�s Solicitors refused to forward the agreement to the
Purchasers� Solicitors for their clients� execution despite repeated requests.

Instead, the Developer threatened to terminate the sale and to forfeit 2% of
the purchase price from the deposit as liquidated damages and it would sell the
house to other purchasers, if the Purchasers did not execute the said Agreement
within 14 days.

For the Purchasers, it was contended that the Developer was not entitled to do
so since it was the action of the Developer or its solicitors in refusing to forward
the agreement to the Purchasers that constituted cause of the Purchasers�
failure to execute the said Agreement.

At all material times the Purchasers had been and were ready, willing and able
to execute the agreement.

The Purchasers, therefore, commenced legal proceedings in the High Court
and claimed specific performance of the agreement and, in the alternative,
claimed damages in lieu of specific performance.
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HIGH COURT DECISION IN FAVOUR OF THE PURCHASERS

The suit carne up for hearing before Justice Dato� Hj Abdul Malik bin Hj
Ahmad. After hearing both the counsel for the parties, the learned Judge
accepted the purchasers� contentions and rejected the developer�s argument,
a Court Order was therefore granted in favour of the purchaser to the effect
that:

(1) Pursuant to Order 81 of the Rules of the High Court 1980, specific
performance of the sale and purchases be granted to the Purchasers.

(2) The Defendant (Developer) execute the formal sale and purchase
agreement and forward the same to the purchasers for their execution
within seven (7) days from the date of the Court Order.

(3) The Defendant specially perform all the terms and conditions in the
formal sale and purchase agreement:

Developer had to pay RM9,070.80 as party and party costs

As the decision was in favour of the purchasers, the developer was not entitled
to collect RM55 from the purchasers as printing charges for the sale and
purchase agreement. Instead it had to pay the purchasers a sum of RM9,070.80
as party and party costs as the result of the court action.

The decision clearly confirms the basic principle of conveyancing that it is the
duty on the part of the developer (or any vendor) to prepare the sale and
purchase agreement at its own cost and expense and then send it to the purchaser
for his approval and execution. That is why the developer cannot collect any
printing charges for the sale and purchase agreement from the purchaser.

In view of the decision, the developer�s solicitor would do well to advise his
client to refrain from collecting any charges for the sale and purchase agreement
from the purchaser.
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Recent abnormal development -Solicitors deny acting for the
developers

Of some relevance to the matter under discussion, is an unusual contention put
forth by some developers solicitors recently.

Some developers� solicitors have gone to the extent of denying that they are
representing the developers concerned. They maintain that they are not
developers� solicitors in the hope of collecting from the purchasers printing
charges for the sale and purchase agreement.

In such a situation, one wonders: if they are not acting for the developers (the
vendors), who then gave them instructions to prepare the sale and purchase
agreements?

Certainly not the purchasers, bearing in mind that it is not the duty on the part
of the purchasers to prepare the agreements.

The developers� solicitors may well argue that they were merely instructed by
the developers to prepare the agreements only, and other than that they have
no further instructions to represent the developers in the sale of the property.

Developers are not absolved from their legal liability

However, notwithstanding such denial by the developers� solicitors, as far as
the developers are concerned, each and everyone of them is not in any way
exonerated from its legal liability or obligation to prepare the sale and purchase
agreements at its own cost and expense, whether by itself or through its solicitor.

It is always the duty of the developer to prepare the sale and purchase agreement
and annex thereto the layout plan and the approved building plan mentioned in
the various schedules to the agreement. These requirements are prescribed by
the Housing Developers� Act and Regulations.

Assuming that the developer�s solicitor alleges that he is neither acting for the
vendor not the purchaser, then it can only mean that he is acting for nobody.
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Solicitors acting in a dual capacity

In such circumstances, if the solicitor instructed by the developer to prepare
the agreement maintains that he does not thereafter act for his client but insists
upon collecting printing charges for the agreement from the purchaser (at the
request of the developer), then he is in fact acknowledging that, apart from
being a legal practitioner, he is also actively involved in the business of selling
printed documents, such as sale and purchase agreements or other stationery
at the behest of the developer concerned. In other words, he admits indirectly
that he is conducting himself in a dual capacity, that is, as an advocate and
solicitor as well as an unlicensed stationer.

If that is the case, the only irresistible conclusion that can be drawn from such
an unusual situation is that the solicitor concerned is trying in vain by putting
forth an untenable argument to justify his unjustifiable act of collecting from
the purchaser charges for preparing the sale and purchase agreement.

It is ridiculous for him to contend that his client has only instructed him in his
capacity as a solicitor to prepare the sale and purchase agreement, merely for
the sake of selling it subsequently in his capacity as an unlicensed stationer
to the purchaser for a fee. No solicitor in his right mind would like to place
himself in such an unenviable position as it is tantamount to a blatant breach of
the rules of practice and etiquette which may render him liable to disciplinary
proceedings.

CONCLUSION: THE VENDOR OR ITS SOLICITOR SHOULD NOT
DEMAND FOR UNJUSTIFIABLE CHARGES

From the above it can be seen that the developer or its solicitor is not legally
entitled to collect from the purchaser printing charges (or by whatever name
the charges are called) for the sale and purchase agreement prepared by itself
or through its solicitor.

Applicable to all sale and purchase agreements

Such principle is not only applicable to the developer�s standard sale and
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purchase agreement, but it also applies to any sale and purchase agreement
involving two parties, namely the vendor and the purchaser, since it is founded
upon the long-established conveyancing practice that the vendor (and not the
purchaser) is the party responsible for preparing the sale and purchase agreement
at his own cost and expense and for sending it to the purchaser for his approval
and execution.

As far as the Housing Developers (Control and Licensing) Act 1966 and
Regulations 1989 are concerned, such pieces of legislation are essentially
meant for the protection of the weaker party i.e. the purchaser. This has
been repeatedly emphasised by Judges in various decisions over the years.

The developer should, therefore, be slow at making any unreasonable demand
for payments or charges which have never been permitted by the said Act or
Regulations. Such unjustifiable charges include, but are not limited to, printing
charges for any sale and purchase agreement, charges for the approved building
plan required under the First Schedule to the standard sale and purchase
agreement.

In the event of any dispute between the developer and the purchaser pertaining
to charges or payments to be collected, the developer�s solicitor would do well
to advise his client to be mindful of such underlying principle as it will not be
beneficial to the interests of the developer to ignore or disregard such
fundamental principle.


